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In February, 1893, Congress passed an 
act providing that no person shall be excused 
from testifying before the interstate com- 
merce commission on the ground that his tes- 
timony may tend to criminate; but that he 
shall not be prosecuted or subjected to any 
penalty on account of any transaction con- 
cerning which he may testify. The act is 
supposed to have been passed in view of the 
opinion of the Supreme court in Counselman 
y. Hitchcock, 142 U.S. 547, to the effect 
that section 860 of the Revised Statutes 
providing that no evidence given bya wit- 
ness shall be used against him, his property 
or estate in any manner, in any court of the 
United States, in any criminal proceeding, 
did not afford that complete protection to the 
witness which the constitutional amendment 
was intended to guarantee. The Supreme 
Court of the United States has recently, by a 
bare majority of its members, declared the act 
of 1893 constitutional; holding that it com- 
pletely shields the witness against any crim- 
inal prosecution, which may be aided, di- 
rectly or indirectly, by his testimony, and in 
effect operates as a pardon for the offense 
to which it relates, and therefore the act is 
not in conflict with the provision of the fifth 
amendment to the constitution of the United 
States, which declares that no person shall be 
compelled in any criminal case to be a wit- 
ness against himself; that although the con- 
stitution vests in the president ‘‘power to 

‘grant reprieves and pardons for offenses 
against the United States, except in cases of 
impeachment,’’ this does not prevent con- 
gress from granting amnesty, either before 
legal proceedings are taken, during their 
pendency, or after conviction and judgment ; 
and it is therefore competent for congress to 
provide that a witness whois required to give 
evidence tending to incriminate himself shall 
never be prosecuted for the.offense to which 
the testimony relates. The court is also of 
the opinion, that the constitutional privilege 
of refusing to give self-incriminating testi- 
mony was not intended to shield the witness 
from the personal disgrace or opprobrium 
attaching to the exposure of his crime, but 

Vol. 42—No. 24, 





only from actual prosecution and punishment ; 
that the protection afforded by the act of 
February 11, 1893, to persons who are re- 
quired thereby to give self-incriminating evi- 
dence in proceedings before the interstate 
commerce commission, extends to any pos- 
sible prosecution in the State courts, as well 
as in the federal courts, and that even if 
there is a bare possibility that, by his en- 
forced disclosures, the witness may be sub- 
jected to acriminal prosecution ina State 
court, the danger is so remote and improba- 
ble, and of so unsubstantial a character, that 
it is not within the contemplation of the con- 
stitutional immunity, and that the fact that 
the witness may be prosecuted, and put to 
the annoyance and expense of pleading his 
constitutional immunity by way of confession 
and avoidance, is a detriment which the law 
does not recognize, and to which the consti- 
tutional provision does not extend. The 
opinion of the court by Mr. Justice Brown is 
very clear, exhaustive and convincing. 


Four of the nine members of the court dis- 
sent viz. Mr. Justices Field, Shiras, Gray and 
White. They hold the act to be unconsti- 
tutional upon the ground that the constitu- 
tional amendment gives absolute protection 
to a person called as a witness in a criminal 
case against any compulsory enforcement of 
any self-incriminating testimony, whether re- 
lating to the offense under investigation, or 
to any other act which may lead to a crim- 
inal prosecution. No statutory substitute 
for the protection contemplated by the 
amendment would be valid if its operation 
were less extensive and efficient than this; 
that the amendment was intended to protect 
the witness from all compulsory testimony 
which would expose him to infamy and dis- 
grace, even though the facts disclosed might 
not lead to a criminal prosecution, that the 
power to grant pardons can be exercised, un- 
der the constitution, only by the president, 
and a statute exempting a witness from prose- 
cution for any offense concerning which he may 
give self-incriminating testimony in effect 
attempts to grant a pardon, and is therefore 
beyond the power of congress to enact; that 
while it is the duty of the courts to uphold 
any statute passed in the ordinary exercise 
of legislative power, unless the constitutional 
objections to it are clear and indisputable, 
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yet, when it is proposed, by a statute, to 
avoid, modify, or alter a right or immunity 
granted by an explicit and unambiguous con- 
stitutional provision, the presumption is 
against the validity of the act, and the courts 
should enforce the constitutional provision, 
unless it is clear that such legislative act does 
not infringe it in letter or spirit. To the 
dissenting judges it seems that the protection 
afforded by the fifth amendment extends, 
not only to furnishing a good plea to a per- 
son prosecuted for an offense in respect to 
which he has been required to give self-in- 
criminating testimony, but to preventing him 
from being prosecuted at all for such offense ; 
for, if prosecuted, he is not only put to the 
trouble and expense of making a defense, 
but there is no perfect assurance that he will 
be able to maintain his plea, as witnesses 
may die, and papers and records be lost or 
destroyed. They also declare that the act 
of 1893 infringes the fifth amendment by 
subjecting the witness, not only to the haz- 
ard of a prosecution for an act concerning 
which he has been compelled to give self-in- 


criminating testimony, but also the hazard 
of a charge of perjury in giving such testi- 
mony, which could never have been brought 
against him if the privilege of silence were 


not taken away. It is beyond the power of 
congress, they say, to give to any person im- 
munity from prosecution in the courts of a 
State for an offense against the State, though 
that offense be disclosed by self-incriminating 
testimony, which such person has been re- 
quired, under an act of congress to give in a 
tribunal of the United States, and that the 
probability that a witness may be prosecuted 
in a State court for an offense discovered 
through self-incriminating testimony which 
he is compelled to give before the interstate 
commerce commission is not so remote or 
fanciful as to warrant the court in disregard- 
ing it, when passing upon the constitution- 
ality of an act of congress which takes away 
from witnesses the privilege of silence in re- 
spect to offenses committed by them. The 
dissenting judges do not concur in all these 
grounds of objections, some of them, how- 
ever, arguing in favor of one or more. Where 
so many learned men disagree we hardly feel 
like venturing an opinion, but it strikes us 
that the only serious point made by the dis- 
senting judges is that which is raised by Mr. 





Justice Shiras to the effect that it is beyond 
the power of congress to grant immunity 
from prosecution in the courts of a State for 
an offense against the State and that there. 
fore the protection afforded the witness by 
the statute in qu€stion is not coextensive 
with the constitutional privilege. As to that, 
however, it may be said by way of answer 
that the constitutional protection is solely 
against prosecutions of the government that 
grants it; that if the witness is guaranteed 
against prosecution in the federal courts the 
constitutional amendment is complied with. 








NOTES OF RECENT DECISIONS. 


TRIAL—DEMURRER TO EvipENCE—ConstTI- 
TUTIONAL Law.—It is decided by the Su- 
preme Court of Tennessee, in Hopkins v. 
Nashville C. & St. L. Ry., 348. W. Rep. 
1029, that to compel plaintiff, in a suit for 
damages for death of his intestate, to join in 
a demurrer to the evidence, where the evi- 
dence is conceded to be true, and all legiti- 
mate and reasonable inferences that may be 
drawn from it are admitted, is not in viola- 
tion of Const. art. 1, § 6, providing that the 
right of trial by jury shall remain inviolate, 
and that in such case, the demurrer is not in 
violation of Const. art. 6, § 9, providing that 
‘judges shall not charge juries with respect 
to matters of fact, but may state the testi- 
mony and declare the law.’’ The opinion of 
the court by McAllister, J., is very thorough 
and exhaustive. 





MALPRACTICE—PHYSICIANS AND SURGEONS. 
—The law does not exact from physicians * 
and surgeons the utmost degree of care or 
the highest attainable skill in the practice of 
their profession, although they, by virtue of 
their relation toward patients, impliedly en- 
gage that they possess ordinary knowledge 
and skill, and that they will, in the course of 
their employment, exercise such proper care 
and attention as may be reasonably expected 
from mémbers of their profession. Such is 
the general rule of law on the subject. It 
was recently applied by the Supreme Court 
of Nebraska in Griswold v. Hutchinson, 66 
N. W. Rep. 819, citing Barney v. Pinkham, 
29 Neb. 350, 45 N. W. Rep. 694; Hewett v. 
Eisenbart, 36 Neb. 794,55 N. W. Rep. 252; 
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Smothers v. Hanks, 34 Iowa, 286; Branner 
y. Stormont, 9 Kan. 51; Ely v. Wilbur, 49 
N. J. Law, 685, 10 Atl. Rep. 385, 441; Small 
vy. Howard, 128 Mass. 131; Ordr. Med. 
Jurisp. 42. The rule above stated is not 
limited in its application to physicians and 
surgeons, but applies with equal force to the 
members of all professions, including attor- 
neys and counselor at law, who assume to 
possess technical knowledge or skill. 





INSURANCE—VERBAL CONTRACT — PAROL 
Evipence.—In connection with the opinion 
of the New York Court of Appeals in Ricker- 
son v. Hartford Fire Insurance Co., lately 
decided, it may be interesting to read the 
opinion of the’Supreme Court of Iowa, in 
Farmers’ Co-operative Soc. of Geneva v. 
German Ins. Co., 66 N. W. Rep. 878. In 
the New York case itis held that where a 
regular documentary policy of fire insurance 
has been issued, parol evidence is not admis- 
sible either to show the intention of an agent 
of the company in negotiating the insurance, 
or of the company in writing it, and, further- 
more, that parol evidence was inadmissible 
to authorize the inference by the jury ofa 
prevailing custom in the business, in the ab- 
sence of proof that the alleged usage was 
general, or that it prevailed in a particular 
locality, or that the plaintiff had knowledge 
of it. In the lowacase, no documentary policy 
has been issued, and it was held that in an 
action at law on a verbal contract of insur- 
ance, the issue whether the contract was in 
fact made is to be determined by a prepond- 
erance of the evidence, and that if such evi- 
dence is conflicting, the verdict will not be 
disturbed. The action was upon an alleged 
verbal contract of insurance against the loss 
by fire of a grain elevator, grain stored there- 
in, and machinery connected therewith. 
There was a verdict for the plaintiff for the 
amount of its loss as determined by the jury, 
and the judgment thereupon rendered against 
the insurance company was affirmed on ap- 
peal. 





EvipencE—Parot Evipence—UsaGE AnD 
Custom.—In Coulter Manufacturing Co. v. 
Ft. Dodge Grocery Co., 66 N. W. Rep. 875, 
the Supreme Ceurt of Lowa held that parol 
evidence is admissible to show that a guar- 
anty in a contract for sale of goods, reciting 
“prices guaranteed against the market price 





to date of shipment,’’ meant according to 
business custom and usage, that the pur- 
chaser should have the benefit of any decline 
in prices. The dispute arose upon the 
proper construction of this guaranty, plaint- 
iff contending that it is to be understood 
therefrom that the prices to be paid would 
not be more than those claimed in the con- 
tract, while the defendant contended that if 
the prices were less on the first of June (the 
date of shipment) the defendant was to have 
the benefit of the reduction. In other words, 
if there was a decline in the market, the pur- 
chaser was to have the benefit of the reduced 
market value. The following is from the opin- 
ion of the court: 


The clause in the contract, was not self-explana- 
tory; hence parol evidence is admissible to the effect 
that the terms used have a well known meaning in 
commercial transactions, not as contradicting the 
language or terms of the contract, but to apply to 
them the incidents which obtain by usage and cus- 
tom. It is not necessary that words and termsin a 
contract should be technical, scientific or ambiguous 
in themselves, in order to entitle a party to show by 
parol evidence the meaning attached to them by the 
parties to the contract. 

In the Louis Cook Manufacturing Co. v. Wendell, 
62 Iowa, 244, there was a contract for buggies specify- 
ing “top buggies with poles.’”? Against the plaintiff’s 
objection the witness engaged in the trade was per- 
mitted to testify that these words in the order would 
be understood to mean a common grade of*buggies. 
The language had a meaning understood by the trade, 
and that meaning must be understood in enforcing 
the contract, and itis very common forthe courts 
themselves to obtain the true meaning of the lan- 
guage of contracts. 

In Mida v. Geissmann, 17 Ill. App. 208, McAllister, 
J., held that it was entirely competent to prove that 
there was a custom or usage ofthe whisky trade in 
Chicago, well known to all dealingin whisky house 
receipts, that in their purchase the seller is never 
looked to as the responsible party; that the sole re- 
liance is upon the warehouse issuing the receipts. 
Such evidence of usage does not contravene the pro- 
vision of an express contract. The cases in the books 
disclose a variety of instances of such evidence. 
Various questions of weight, measurement, quality, 
etc., in the sale of goods are often determined by the 
usage of trade, as the best means of ascertaining the 
intention of the parties, whenitis not declared by 
contract. Persons engaged in a particular trade are 
presumed to be acquainted with the usages of that 
trade, and to contract with reference thereto, and 
such usage under which the contract is made, may be 
shown to explain the meaning ofa particular con- 
tract, but not to contradict its plain terms. 

In Everingham v. Lord, 19 Ill. App. 569, Moran, J., 
said. ‘Ever since the leading case of Wigglesworth 
v. Dallison, Dougl. 201, it has been the established 
rule that customs which do not contradict the agree- 
ment, but add to it a consequential right or duty, are 
binding on the parties, without reference to the ques- 
tion whether the agreement is by deed or parol, or 
whether the undertakings are implied from certain 
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acts of the parties. All persons dealing in any branch 

of business are presumed to be acquainted with any 

usage affecting it, and are presumed to deal in refer- 

ence toit. Such a usage is evidence of what is rea- 

sonable, and what is suitably adapted to secure both 

. parties in their rights.” The court also cited Casco 
Mfg. Co. v. Dixon, 3 Cush. 410; Leach v. Beardslee, 
22 Conn. 404; Ala. & Tenn. River R. R. Co. v. Kidd, 
29 Ala. 221; Lyon v. Culberston, 83 Ill. 33. 





Crepit INsuRANCcE—DEaTH OF MEMBER OF 
Firm.—In American Credit Indemnity Co. 
v. Cassard, decided by the Court of Appeals 
of Maryland in March, 1896 (34 Atl. Rep. 
703), it was held that where a member of a 
firm dies after the sale by it of goods on 
credit, but before the vendees fail in busi- 
ness, the business of such firm is not discon- 
tinued by, and on the date of, the death of 
such member within the meaning of a condi- 
tion in a credit insurance policy issued to 
such firm, providing that it shall be void in 
the event of discontinuance of business by 
the firm. 

The court said in part: 


Contracts of this character, like policies of fire in- 
surance, to which they are closely analogous, must 
receive a reasonable construction, so as to give effect 
to the intention of the parties thereto, and so as to 
carry out, rather than defeat, the purposes for which 
they were executed. They should neither, on the 
one hand, be so narrowly or technically interpreted 
as to frustrate their obvious design, nor, on the other 
hand, so loosely or inartificially as to relieve the 
obligor from a liability fairly within the scope or 
spirit of their terms. It is difficult to suggest a satis- 
factory reason for holding that the death of one mem- 
ber of a creditor firm, long after goods have been sold 
and delivered, releases the obligor company from its 
liability to make good the loss arising from a subse- 
quent insolvency of the debtor during the continu- 
ance of the bond that would not equally apply to the 
case of an individual creditor who was not a member 
of any tirm. The object of this peculiar kind of in- 
demnity is to guaranty vendors against loss by reason 
of the insolvency of their debtors; and if the debt 
has been contracted during the continuance of the 
bond of indemnity, and while the firm or the indi- 
vidual protected by the bond is actually engaged in 
business, though the loss happens after the death of 
one member of the creditor firm, or after the death 
of the individual creditor, when there is no firm, the 
contingency contracted against—the insolvency of the 
debtor—is precisely the same as though the death of 
the creditor had not occurred at all. If, in the case 
of an individual creditor who is indemnified by such 
a bond, and who, after selling his goods, dies, it be 
held that the bond is made void because of bis death, 
there would be superadded, by construction, a pro- 
vision of avoidance beyond the two designated in the 
eighth clause. The failure of the person indemnified, 
and his discontinuance of business, are specified. 
His deathis not. In addition, then, to the require- 
ments that he should not fail and should not discon- 
tinue business, the obligation of the bond would be 
made subject to the further condition that the cred- 
itor survive the period of time covered by the contract 











of indemnity; and thus, by pure implication, there 
would be written into the eighth condition, here- 
tofore quoted, a contingency not therein ex- 
pressed, or even necessarily implied. And in the 
case of a firm precisely the same situation would exist, 
Undoubtedly, the death of a member of a firm does, 
by operation of law, dissolve the partnership, but 
such a dissolution of the firm can in no sense be said 
to be a discontinuance of business by the indemnified. 
The surviving partner winds up the concern. The 
dissolution is by operation of law, and not by the act 
of the parties; and the discontinuance of business on 
the part of the firmis nota discontinuance by the 
firm, but by operation of law, in consequence of an 
act of God. Obviously, the term ‘discontinuance by 
the indemnified” has relation to the act of the indem- 
nified (either his voluntary act, or the consequence of 
his voluntary act), precisely as the other condition 
(the failure of the creditor) relates to a situation aris- 
ing from his own acts or conduct. Had the design 
been to constitute the death of the creditor a ground 
for avoiding the bond, the addition of the words ‘‘and 
the death of the indemnified,” or words of like import, 
would have placed the matter beyond dispute, and 
every individual purchasing such abond would then 
have been advised, in plain terms, that the contin- 
gencies which ‘he encountered, and was obliged to 
avoid, so as to enable him to recover on the bond, 
were not only his own failure in, or discontinuance of 
business, but his death during the period covered by 
the indemnity. The construction contended for by 
the appellant places death (an act of God) in the 
same category as discontinuance of business by the 
indemnified (an act of the individual). It does not 
discriminate between what is the act of the party 
himself, on the one hand, and the consequence result- 
ing from his death, which, on the other hand, is not 
his act, but makes the one the equivalent of the other, 
in so far as respects the continuing validity of the 
bond. And it does this, too, by ascribing to the words 
of the bond a meaning which, at best, is both strained 
and unnatural. In resisting the enforcement of an 
obligation of this character upon the ground here re- 
lied on, the defendant must show that its refusal to 
fulfill its contract is justified by some term of de- 
feasance contained in the undertaking itself; and, un- 
less this appears with reasonable clearness, the 
obligor cannot escape liability. If we entertained 
any reasonable doubt as to the correct interpretation 
to be placed on words we have been considering in 
the eighth condition indorsed on the bond, that doubt 
would be sufficient to solve the question against the 
defendant, because its contract to indemnify must 
stand in full force unless more than a doubt exists as 
to whether the defeasible conditions embrace the 
particular ground of avoidance relied on. 








CONTRIBUTORY NEGLIGENCE PER 
SE IN ACCIDENTS AT RAILWAY 
CROSSINGS. Sen fos Sr/ 


Accidents caused by trains colliding with 
persons attempting to cross railroad tracks 
at highway and foot crossings, have on ac- 
count of their frequency, been a lucrative 
source of revenue for lawyers making a spe- 
cialty of non-contract law both in England 
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and America, since the immense develop- 
ments in railway systems. In every litigated 
case, negligence is the cause of the accident 
whether that of the plaintiff or defendant, 
but the question of paramount import- 
ance in each is, not whether the de- 
fendant has been negligent or not, but 
whether the plaintiff has precluded his 
right to a recovery by his own contribu- 
tory negligence. This is almost invariably 
the contention of the defendant, and no law- 
yer should go into court without being thor- 
oughly conversant with this phase of the 
subject of negligence. As defendant may be 
clearly negligent without incurring liability 
when plaintiff has also been negligent, proof 
of defendant’s negligence is not nearly so 
important as proof that plaintiff exercised 
ordinary care, except perhaps in the States 
of Illinois and Georgia where the doctrine of 
comparative negligence obtains.' The prov- 
ince of this article is not to discuss rules 
with which to instruct juries in deciding 
questions of contributory negligence in given 
cases, but merely to deal with that narrower 


class of cases in which a judge is justified in 


entering a non-suit. The rules laid down by 
supreme courts have differed widely as yill 
be seen by glancing at a few of the leading 
cases. In considering the rule in England it 
will be noticed that railway companies are 
favored more than they are in many Ameri- 
can States.?_ Lord Coleridge said in Davey 
v. London & Southwestern Ry. Co., that ‘‘at 
one time the view has been in favor of leav- 
ing everything to the jury in such cases, but 
it seems to be settled now thatitis for the 
judge to say whether there is anything that 
can reasonably be held to be evidence of neg- 
ligence for the jury and if there is, it is for 
the jury to say what the effect of it is.’? In 
this case the plaintiff went upon the track in 
broad day light, and if he had looked, he 
would have seen the train. The engineer 
was negligent in failing to give a signal by 
whistling, and the gatekeeper was negligent 
in failing to warn the plaintiff of the ap- 
proaching train. Still it wae held that the 
plaintiff had been the proximate cause of the 
accident, and the non-suit by the court be- 
low was sustained on appeal to the Queen’s 


1Chicago, etc. Ry. Co. v. McKean, 40 Ill. 218; 
Augusta, ete. Ry. Co. v. McElmurry, 24 Ga. 75. 

? Davey v. London & Southwestern Ry. Co., 11 Q. 
B. D. 218, L. R. 2 C. P. 681. 





Bench Division. This case reviews the ear- 
lier English decisions generally, and is ac- 
cepted now as a good statement of the rule 
of law in such cases in England.* To recon- 
cile the American decisions is a more diffi- 
cult task; there being a wide range of opin- 
ion as to what constitutes contributory 
negligence, per se, as will be seen from the 
few cases which will be mentioned here. Of 
all States holding strongly against the plaint- 
iff in negligence cases, Pennsylvania has 
been most conspicuous.‘ In the leading case 
of Pa. Ry. Co. v. Beale, the rule is stated 
by Sherwood, J. thus: There never was a 
more important principle settled than that 
the fact of the failure to stop immediately 
before crossing a railroad track is not merely 
evidence of negligence for the jury, but neg- 
ligence per se and a question for the court.’’ 
The principle as thus stated has not been fol- 
lowed exactly in any other State, and in the 
western States especially the rule has been 
much more favorable to the plaintiff. And 
in no case in the west has it been held that 
the mere failure to stop, on the part of the 
person crossing the track, was such negli- 
gence as would sustain a non-suit. Cases 
have been decided in which it is held that a 
failure to stop, and even a failure to look 
and listen is not necessarily negligence but a 
question which is to be decided by the pecu- 
liar circumstances of the case and is to be 
left to the jury.® The authorities cited in the 
case of Terre Haute & Indianapolis Ry. Co. 
v. Voelker, which sustain the decision will on 
examination be seen to be western cases.® 
The cases cited from Maryland in support of 
this decision are upon facts in which the 
plaintiff’s duty is not so clear as it is in this 
case, rior do they go quite so far. In a Wis- 
consin case,’ Mr. Justice Cassoday has laid 
down the following rule: ‘‘It is only when 


314 Am. & Eng. R. R. Cases, 650, and cases cited. 

4N. Pa. Ry. Co. v. Heileman, 49 Pa. St. 60; 
Pa. Ry. Co. v. Beale, 73 Pa. St. 504; Pa. Ry. 
Co. v. Fortney, 90 Pa. St. 323; Reading & C. Ry. Co- 
v. Ritchie, 102 Pa. St. 425; Lehigh Valley, etc. Ry. 
Co. v. Brandtwein, 113 Pa. St. 610. 

5 Shaber v. St. P. M. & M. Ry., 28 Minn. 103; Voel- 
ker v. Terre Haute & Indianapolis Ry. Co. (Ill.), 39 
Am. & Eng. R. R. Cases, 615. 

6T. & P. R. Co. v. Chaman, 57 Tex. 75; Laverenz v. 
C., R. I. & Pac. Ry., 56 Lowa, 689; Chicago & E. I. 
Ry. Co. v. O’Connor, 119 Ill. 586; Chicago & A. R. 
Co. v. Fennell, 94 Ill. 448. 

7 Hoye v. C. & N. W. Ry. Co.,19 Am. & Eng. R. R. 
Cases, 347, 62 Wis. 666. 
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the influence of negligence, or the absence of 
it, is necessarily deducible from the undis- 
puted facts and circumstances proved, that 
the court is justified in taking the case from 
the jury. If, on the other hand, such facts 
and circumstances, though undisputed, were 
ambiguous and of such a nature that reason- 
able men, unaffected by bias or prejudice, 
might have disagreed as to the inference or 
conclusion to be drawn from them, then the 
case should have been submitted to the jury. 
This rule does not seem to have been subse- 
quently cited in Wisconsin, and the general 
tendency now is to be somewhat stricter and 
to require the person crossing the track to 
use his eyes in seeing and his ears in hear- 
ing,* and in one case it was held that where 
the highway had a steep grade down to the 
railroad track from a point about forty feet 
away from it, and where it would be impos- 
sible for the driver to stop his team after he 
had started down the grade, it was contribu- 
tory negligence per se to start down the grade 
without first stopping.’ In New York the 
rule seems to have varied somewhat both in 
favor of and against the railway companies.!° 
In Glushing v. Sharp, it was held that, where 
the plaintiff looked both ways when about 
thirty feet from the track where his view was 
somewhat obstructed, and did not look again 
while passing the thirty feet, although dur- 
ing that time his view was unobstructed and 
he could have seen the train if he had looked, 
the question as to the plaintiff’s negligence 
was held to have been properly submitted to 
the jury. The circumstance that the gate- 
man raised the gate, was held to be a sub- 
stantial assurance to plaintiff of safety ; just 
as significant as if the gateman had beckoned 
to him or invited him to come on, and that 
any prudent man would in all probability be 
influenced by it. It was decided that plaint- 
iff was entitled to recover; thus holding al- 
most directly contrary to the English case of 
Davey v. London & Southwestern Ry. Co. 
before cited. But the rulein a case in which 
the negligence of defendant is not so 
clearly proven," has been laid down that 


5 Bowers v. C., M. & St. P. Ry. Co., 61 Wis. 457; 
Nelson y. Ry. Co., 88 Wis. 392. 

9 Seefeld v. C., M. & St. P. Ry. Co., 70 Wis. 216. 

10 Davis v. N. Y. & C. Ry. Co., 47 N. Y. 400; Glush- 
ing v. Sharp, 96 N. Y. 676; Weberv. N. Y. & C. Ry. 
Co., 58 N. Y. 451, 67 N. Y. 587. 

1 Tollman Admx. v. Ry. Co., 98 N. Y. 198. 





where plaintiff’s intestate was killed at a 
crossing on defendant’s road and there was 
no obstacle to prevent seeing an approaching 
train for more than halfa mile from the 
crossing, the failure to look and listen was 
contributory negligence, and the refusal of 
the lower court to non-suit was held error on 
appeal. This decision also held that the bur- 
den of proof was on plaintiff to show that he 
was free from contributory negligence. And 
it seems to be the rule in a great number of 
States, that when plaintiff or plaintiff’s in- 
testate fails to look and listen before cross- 
ing defendant’s track, no matter what the 
particular circumstances may be, the plaint- 
iff will be non-suited by the judge even 
though the defendant has been clearly shown 
to have been negligent.” This rule seems to 
have sanction of more courts than any other 
rule which has been formulated, and for co- 
gent reasons, and, though couched in differ- 
ent language in different States, it is stated 
most succinctly in Maine as follows: ‘The 
rule is established in this State, that it is 
negligence per se for a person to cross a rail- 
road track without looking and listening for 
a coming train, if there is a chance for doing 
so.”’ It would be well if this rule were gen- 
erally recognized in all these cases. If it 
were necessary, as it has been held in Penn- 
sylvania to ‘‘stop, look and listen’’ before 
crossing arailroad track, and if necessary, 
to get out of the carriage and lead the horses 
across the track” it would be well nigh im- 
possible for such accidents to occur at all, 
and if they did occur, the mere fact that the 
person crossing was killed or injured would 
be evidence that he was as a matter of law, 
negligent, and unable to recover damages. 
This rule is manifestly harsh towards the in- 
jured person, and though it might tend to in- 
creased care on the part of the public who 
use the crossings, it must inevitably lead to 
carelessness and even recklessness on the 
part of the railway employees, as then the 
railway companies would not be liable for 
damages except in cases of gross negligence, 
and they would naturally deal leniently with 


12 Grostick v. Detroit, L. & N. R. Co. (Mich.), 51 N. 
W. Rep. 667; State of Maine v. Maine Central Ry. 
Co., 76 Me. 357; Lesan v. Maine Central R. R. Co., 
77 Me. 85; Hayden v. Missouri, K. & T. Ry. Co. (Mo. 
Sup.), 28S. W. Rep. 74; Tulley v. Fitchburg R. Co., 
134 Mass. 499; Magner y. Truesdale, 53 Minn. 426, 55 
N. W. Rep. 607; Nelson v. Ry. Co., 88 Wis. 392. 

13 Pa. Ry. Co. v. Beale, 73 Pa. St. 504. 
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their employees in case of accidents in which 
they themselves would sustain no damage. 
The danger of being discharged for causing 
a loss to his employer is a wholesome re- 
straint on carelessness on the part of the em- 
ployee and the number of accidents might be 
greatly diminished if there was an increase 
in care on the part of the railway companies 
on account of their increased liability. Yet 
it would neither be wise nor just to allow 
every case to go to the jury, when there has 
been such pronounced contributory negli- 
gence as driving rapidly across a railroad 
track without either looking or listening for 
trains, inasmuch as the practical effect of 
leaving such a question to the jury, is to de- 
cice, that there was no contributory negli- 
gence. This question should not be decided 
on grounds of expediency, as some courts 
have seemed inclined to do, giving as a rea- 
son for enforcing a strict rule against plaint- 
iff that the public would take greater care, 
or when ruling in favor of plaintiff that the 
railway companies would take greater care, 
but the rights of the parties to absolute jus- 
tice should guide. A railroad crossing is, of 
necessity an unsafe place for a person to be 
on, either with a team oron foot, and though 
the right to be on the crossing is concurrent 
between the railroad company and the pub- 
lic, the railway train has at all times the 
right of way over the person crossing. The 
train is generally going ata high rate of 
speed, and it is difficult, if not generally im- 
possible for the engineer to stop the train in 
time to avert an accident if there is anyone 
onthe track atsuch places. The collision al- 
ways results in the injury or perhaps death 
of the person crossing, and from the circum- 
stances any ordinarily prudent man would 
and ought to look and listen before crossing 
the track. Whether he should stop or not 
would have to depend on the circumstances 
of the case. If there was a sharp curve on 
the track near the crossing it would be ordi- 
nary care to stop before going across, but in 
many cases this would be needless and would 
properly be left to the jury. But under all 
circumstances the plaintiff should show that 
he looked and listened for trains, at such a 
time that he was at a distance sufficient to 
avoid the accident under ordinary circum- 
stances, and if he fails to show this he should 
be non-suited. The tendency of the Amer- 





ican courts seems to be towards this doctrine, 
and it would be just alike to the railway 
companies and the public. 

ANDREW LEEs. 


FOREIGN JUDGMENTS—CONCLUSIVENESS. 


MUTUAL FIRE INs. CO. V. PHOENIX FURNI- 
TURE CO. 


Supreme Court of Michigan, December 31, 1896. 


Under Const. U. 8S. art. 4,§1, declaring that “full 
faith and credit shall be given in each State to the 
public acts, records, and judicial proceedings of every 
other State,” a decree of a court of Illinois, ascertain- 
ing the assets and liabilities of a corporation, and de- 
creeing the assessments against the members, who 
were not parties to the suit, required to pay its lia- 
bilities, the decree being, in Illinois, conclusive 
against the members, is also conclusive against the 
members in an action in Michigan to recover such 
assessment from a member. McGrath, C. J., and 
Long, J., dissenting. 


GRANT, J.: After a full argument upon the 
rehearing of this cause, we are satisfied that we 
were in error in reversing the judgment. The 
testimony was not returned, and the case is be- 
fore us on findings of fact and law. to which no 
exceptions were taken. ‘The sole question there- 
fore, is, do the facts found support the judgment? 
We held, in Insurance Co. v. Merrill, 101 Mich. 
393, 59 N. W. Rep. 661, that the defendants, un- 
der such a note, were not liable to an assessment 
for unearned or return premiums. ‘That case 
would, of course, control this, unless the decree 
of the Illinois court is conclusive upon the courts 
of this State. The constitution of the United 
States declares that ‘full faith and credit shall be 
given in each State to the public acts, records, 
and judicial proceedings of every other State.” 
Article 4, § 1. In the early case of Mills vy. Duryee, 
7 Cranch, 481, it was held thatthe decrees and 
judgments of the courts of one State were conclu- 
sive in the courts of sister States. This case has 
since been uniformly followed. Where a court 
has jurisdiction of the cause and of the parties, 
its judgment is conclusive in other courts, and 
the only remedy is by direct proceeding in the 
original cause. Hanley v. Donoghue, 116 U.S. 
4,6 Sup. Ct. Rep. 242; Cole v. Cunningham, 133 
U.S. 111, 10 Sup. Ct. Rep. 269; Bonesteel v. 
Todd, 9 Mich. 371. It is conceded that as against 
the corporation itself, and the directors and offi- 
cers thereof, the rule applies. It is. however, 
contended that it does not apply to a stockholder 
of such corporation who is not made a direct 
party to the original suit. That is the question 
in this case. We are not dealing with a case 
where a stockholder is interposing the defense of 
payment, or any other defense which was not 
passed upon in the original suit against the cor- 
poration. In sucha case there is no judgment 
or decree of the court of a sister State which 
other courts must recognize. But the very point 
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now urged asa defense was involved and deter- 
mined by the Illinois court. ‘This was an Illinois 
contract. These notes were choses in action, were 
first in possession of the company in Illinois, were 
turned over by it to the receiver, and were under 
the direct control of the Illinois courts. That court 
entered a decree, upon evidence placed before 
it, determining the amount of assets and debts, 
and the amount of the assessment necessary to 
liquidate its liabilities. If every stockholder may 
now contest this decrée, the difficulty thus thrown 
in the way of an orderly and practical settlement 
of the affairs of the insolvent corporation is ap- 
parent. Different courts might adopt different 
rulings upon the amount of the assessment. We 
think the better doctrine is that each stockholder 
or member of the corporation is an integral part 
thereof, and is represented in such suit through 
the corporation itself, and that such decree is 
binding and conclusive upon him. Two courts 
have so held in regard to the case now under 
consideration. Rand, McNally & Co. v. Mutual 
Fire Ins. Co., 58 I]. App. 528; Parker v. Mill Co. 
(Wis.), 64. N. W. Rep. 751. In the latter case 
two points were raised: First, that the receiver 
in Illinois could not sue in the courts of Wiscon- 
sin; and, second, that the assessment was in- 
equitable and unjust, and hence should not be 
enforced. The distinction between the rights of 
property situated in other States, and those of 
choses in action, is there very clearly pointed 
out. Upon the first point the court say: ‘*There 
is no question here of transfer of property in this 
State. No such transfer was attempted. The prop- 
erty in question—that is, the defendant’s note and 
its liability to pay assessments—was in Illinois, 
at the office of the company. They were choses 
in action, and their situs was at the residence of 
the company.’’ Upon the second point the 
court say: ‘Ifa judgment is conclusive in the 
State where rendered, it is conclusive here. The 
decree by which the assessment in question was 
made was undoubtedly conclusive on the members 
or policy holders of the defunct company, unless 
attacked in a direct proceeding, notwithstanding 
they were not present when it was rendered. We 
can come to no other conclusion than that we 
are bound, under the constitutional requirement 
of ‘full faith and credit,’ to hold that the decree 
making the assessment in question, being con- 
elusive in Illinois upon all members and policy 
holders, unless attacked by direct proceeding, is 
conclusive here, and not open to collateral at- 
tack.”’ 

The point appears to be expressly decided in 
Hawkins v. Glenn, 131 U.S. 319, 9 Sup. Ct. Rep. 
739. The proceedings in that case were substan- 
tially the same as in this. The defense was that 
the stockholder was not a party to the suit, that 
the cause of action was barred by the statute of 
limitations, that he was not responsible on 150 
shares, and that interest should not have been al- 
lowed. The stockholder was sued in North Caro- 
lina. A decree had been rendered in a court of 








chancery in Virginia, which had ascertained 
the extent of the liabilities and assets of the cor- 
poration, and decreed the assessment required to 
pay its liabilities. The court held the decree 
conclusive, and, in deciding it, speaking through 
Chief Justice Fuller, say: ‘‘A stockholder is so 
far an integral part of the corporation that, in 
view of the law, he is privy to the proceedings 
touching the body of which he is a member,” 
citing Sanger v. Upton, 91 U.S.56. The same 
question was again before the court in Glenn y. 
Liggett, 135 U. S. 533, 10 Sup. Ct. Rep. 867, and 
the same conclusion reached, quoting from 
Hawkins v. Glenn. The same w’s held in Insur- 
ance Co. v. Langley, 62 Md. 211. The learned 
counsel for the defendant cite Chandler v. Brown, 
77 Ill. 333, and Insurance Co. v. Gulick, 102 Il. 
41. These cases are distinguished from a case 
like the present in Telegraph Co. v. Gray, 122 
Ill. 630, 14 N. E. Rep. 214. The two former 
cases were based upon a statute which provided 
that stockholders should be made parties to the 
suit. Rev. St. Ill. 1889, ch. 32, §§ 1-40. The de- 
cree of the Illinois court in this case was based 
upon an act in regard to the dissolution of insur- 
ance companies. Rev. St. Ill. 1889, ch. 73, §§ 
103-111. This does not provide for any service 
upon or notice to the stockholders or members, 
but confers the entire jurisdiction in such cases 
upon the courts. Upon the question of notice to 
stockholders, see Wardle v. Cummings, 86 Mich. 
400, 49 N. W. Rep. 212, 538. Mr. May, in his 
work on Insurance (vol. 2, § 557), says ‘*the re- 
ceiver of an insolvent corporation stands upon no 
better footing” than would the directors in mak- 
ing an assessment, and cites Jackson v. Roberts, 
31 N. Y. 304; Embree v. Shideler, 36 Ind. 423. 

If these decisions sustain the rule contended 
for, we could not follow them, as we think they 
are opposed to the clear weight of authority. The 
New York statute is clearly different from that in 
the present case. It reads as follows: ‘In case 
the corporation, in regard to which a receiver 
has been or shall hereafter be appointed, is or 
shall be a mutual insurance company, such re- 
ceiver shall have full power under the authority 
and sanction of the court appointing him, to 
make all such assessments on the premium notes 
belonging to such corporation, as may be neces- 
sary to pay the debts of such corporation, as by 
the charter thereof the directors of such corpora- 
tion have authority to make; and the notice of 
such assessment may be given in the same man- 
ner as is provided in the charter of said company 
for the directors of said company to give; and 
the said receiver shall have the like rights and 
remedies upon and in consequence of the non- 
payment of such assessments, as are given to the 
corporation or the directors thereof by the char- 
ter of said corporation.’’ Laws 1852, ch. 71. It 
thus appears that the power of the receiver was 
expressly limited to the power of the board of 
directors, and to the modus operandi of collecting 
the assessments. In Embree v. Shideler, it ap- 
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peared, upon the face of the complaint, tbat 
neither the receiver, nor the court to which he 
had reported his action, had examined and de- 
termined upon the validity of the claims against 
the company. Thig, was expressly required by 
the charter ef the company. It was therefore 
said that ‘*the assessment is the act of the re- 
ceiver. and in and with him is the authority to 
actin the premises.’’ The decree in the present 
ease Was erroneous Only in that it included some 
items which, under Insurance Co. v. Merrill, this 
court would have excluded. Judgments and de- 
erees cannot be attacked collaterally because 
they include items which courts, other than those 
by whom they were rendered, might hold to be 
illegal. See Mor. Priv. Corp. sec. 822. The 
judgment must be affirmed. 

Notre —The principal case presents two questions: 
First, whether the decree of the Illinois court is res 
adjudicata as to the amount of the assessment di- 
rected. Second, whether the courtis bound, under 
the constitutional requirement of ‘‘full faith and 
credit”? to regard that decree as conclusive. The 
questions involved in the decision of the case are 
somewhat close as is evidenced by the fact that two of 
the judges of the court dissent. There are, as is 
claimed by the dissenting judges, a number of au- 
thorities which hold that ina proceeding against a 
stockholder under a statute which makes him liable 
to creditors, and based upon a judgment against the 
corporation, such judgment is prima facie evidence of 
the indebtedness of the corpvration. Bank v. War- 
ren, 52 Mich. 557, 18 N. W. Rep. 356; Hoagland v. 
Bell, 36 Barb. 57; Hastings v. Drew, 76 N. Y. 9; 
Schaeffer v. Insurance Co., 46 Mo. 248. Other au- 
thorities hold that the judgment is conclusive, and 
cannot be attacked, except for fraud. Corse vy. San- 
ford, 14 Lowa, 285; Grund v. Tucker, 5 Kan. 70; Coal- 
field Co. v. Peck, 98 Ill. 139; Conklin v. Furman, 8 
Abb. Prac. (N. 8.) 161; Milliken v. Whitehouse, 49 
Me. 527; Henry v. Railroad Co., 17 Ohio, 187; Wilson 
vy. Coal Co , 43 Pa. St. 424; Bank v. Chandler, 19 Wis. 
457; Marsh v. Burroughs, 1 Woods, 463; Stephens v. 
Fox, 83 N. Y. 813. There is still another class of cases 
which holds that a stockholder, in the absence of a 
statute requiring it, is not a necessary party to pro- 
ceedings to wind up the affairs of the corporation, 
determine its solvency and appoint a receiver; that a 
decree of court determining such matter, declaring 
the necessity for an assessment upon stockholders or 
for the collection of unpaid subscriptions to the cap- 
ital stock, and directing the collection thereof, is not 
open to attack in a suit brought to enforce the collec- 
tion of the assets of the corporation, the unpaid sub- 
scriptions to the capital stock or assessments so or- 
dered. Glenn v. Williams, 60 Md. 98; Insurance Co. 
v. Langley, 62 Md. 196; Sanger v. Upton, 91 U.S. 56; 
Glenn v. Springs, 26 Fed. Rep. 494; Hawkins v. Glenn, 
181 U. S. 319; Lehman v. Glenn, 87 Ala. 618; Gilchrist 
vy. Land Co.. 21 W. Va. 115. Those cases with many 
others recognize the rule, but some of them carry the 
rule to an extent which is not warranted by the prin- 
ciple which underlies the rule, and others use lan- 
guage which is inapplicable to the facts of the par- 
ticular case before the court. A judgment against a 
Corporation is decisive as against a stockholder of 
that corporation, because the proceeding in which it 
Was obtained was one between the contracting parties 
—the parties who had the legal right to determine 
that question. The only question then open is the 





amount due from the stockholder tothe corporation or 
if he is liable by reason of a statute the extent of his 
liability under the statute. In Wilson v. Coal Co., 
supra, the stockholders were made personally liable 
for all debts except loans, and the cuurt held that de- 
fendant might show either that he was not a stock- 
holder, or that the debt was aloan. In other words, 
the judgment is conclusive as to the amount due from 
the corporation to the creditor, tut is only conclusive 
as to the stockholder when his liability is established. 

As is said in Union Bank v. Wando Min. & Manuf’g 
Co.,17 S.C. Rep. 339, 359: ‘There can be no doubt 
of the rights of the stockholders in this action to set 
up any available defense that goes to the question of 
their liability upon the note upon which judgment 
has been obtained against the company. The defend- 
ants in this action were not, as individuals, parties to 
the action in which judgment was recovered. That 
suit was against the corporation, which, in law, isa 
distinct person from the individual members which 
compose it. The ground of the liability of the com- 
pany may not prevail against the stockholders. For 
it isonly when a judgment is obtained against the 
company upon debts of a certain description, and 
upon which suits have been brought within a speci- 
fied time, that the stockholders are liable. In this ac- 
tion it is, therefore, necessary to establish that the 
conditions of the liability of the stockholders exist. 
To do this necessarily involves an inquiry in this ac- 
tion into the grounds of the stockholders’ liability. 
Of course, then, it is competent for these defendants 
to interpose any defense that goes to the question of 
their liability upon the notes upon which the judg- 
ments.were obtained.” 

In Marsh v. Burroughs, supra, it was contended 
that the unpaid subscriptions of capital stock were 
not assets for the payment of debts, either legal or 
equitable; that they existed merely as possibilities; 
that they were nota debt due, having never been 
called in; that no one could call them in but the di- 
rectors, and in them it was a mere discretionary 
power, which could not be exercised either by the as- 
signee, the receiver, or the court itself, and could not 
be assigned; that said unpaid subscriptions were no 
part of the capital stock of the bank; and that the real 
capital stock was what had been called in. The court 
held, however, that the amount subscribed, and not 
the sums actually paid in, was the capital stock; that 
the authority to make calls was not a mere power 
vested in the bank, to be exercised or not, in its dis- 
cretion, but that it was a right; that the mode of call- 
ing it in prescribed by the charter was a mere form of 
remedy given to the bank to enforce the subscription, 
and that unpaid subscriptions were corporate prop- 
erty, constituting a trust fund which could be reached 
by creditors. 

In Sanger v. Upton, supra; it was held that the or- 
der of the bankruptcy court as to the right of the as- 
signee to bring suit was conclusive. The court refers 
to the application of the rule to an order made by the 
comptroller of the currency, citing Kennedy v. Gib- 
son, 8 Wall. 505, wherein the courtsay: “It is for 
the comptroller to decide when it is necessary to in- 
stitute proceedings against the stockholders to enforce 
their personal liability, and whether the whole or any 
part, and, ifa part, how much, should be collected. 
These questions are referred to his judgment and dis- 
cretion and his determination is conclusive. The 
stockholders cannot controvert it. Its validity is not 
to be questioned in the litigation that may ensue. He 
may make it at such time as he may deem proper, 
and upon such data as shall be satisfactory to 
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him.” The court then says: ‘It was competent 
for the court to order payment of the stock, as 
the directors, under the instructions of 4 majority of 
the stockholders, might, before the decree in bank- 
ruptecy havedone. The former is as effectual as the 
latter would have been.” Other questions affecting 
the liability of the stockholders were raised, and the 
court determined them. 

In Hall v. Insurance Co.,5 Gill, 484, the question 
arose upon the admissibilityin evidence of the equity 
proceeding in which the order directing the call had 
been made, and the court held that the order for the 
institution of the suit was conclusive. 

In Glenn v. Williams, supra, it was held that the 
chancery court of Richmond had power and jurisdic- 
tion to make assessments upon the unpaid subscrip- 
tions to the capital stock to raise funds with which to 
pay its debts, and that the decree of the court deter- 
mining and making an assessment upon the capital 
stock for such purpose was binding and effective upon 
stockholders not parties to that cause. 

In Parker v. Mill Co. (Wis.), 64 N. W. Rep. 751, a 
demurrer was interposed to the complaint, on the 
ground of want of capacity in the plaintiff to sue. 
The court below sustained the demurrer, and the su- 
preme court reversed that holding. There is no 
doubt of the correctness of that decision. That ques- 
tion is res adjudicata. 

In Hawkins vy. Glenn, supra, Mr. Chief Justice Ful- 
ler thus states the issues involved: Counsel for 
plaintiff in error contend that the decree of the Rich- 
mond chancery court making the call and assessment 
was void as against him, because he was not a party 
to the suit; that the cause ef action was barred by 
the statute of limitations; that he was not responsible 
upon 150 shares of the stock; and that interest should 
not have been allowed from the date of the call, but 
only from the time of the filing of the complaint. 
While the learned chief justice does say, as to the de- 
termination of the Richmond chancery court, that the 
court may have erred in its conclusions, but its de- 
cree cannot be attacked collaterally, the court does 
not rest its decision upon the adjudication referred 
to, but proceeds to discuss the question at length, 
holding that, as between creditor and stockholder, 
the latter could not protect themselves from paying 
what they owe by setting up the default of their own 
agents. Tbe manner in which the dissenting judges 
distinguish these cases from the principal case is best 
shown by the following from the dissenting opinion 
of McGrath, C. J.: “It must be borne in mind that 
that case (Hawkins v. Glenn, supra) was one for an 
unpaid subscription to stock. It wasasum which 
was a part of the capital stock of the company—a 
trust fund, held for the benetit of creditors, and the 
obligation to pay which could not be discharged, as 
against creditors, by the’corporation itself. The con- 
tract to pay the sum sought to be recovered was one 
arising under the charter at the outset. It could not 
be affected, as to creditors, by the acts or laches of 
the corporation. In the present case the limit of the 
liability of the defendant member is not only ex- 
pressed in the note upon which suit is brought but in 
the charter of the corporation as well. No act of the 
corporation could extend that liability. Defendant 
pleads no release from his undertaking nor does he 
seek to escape by reason of the laches of the corpora- 
tion in their failure to enforce the contract, nor have 
creditors any demand upon defendant except such as 
arise from his undertaking. The receiver on behalf 
of the creditors is simply subrogated to the claim of 
the corporation against defendant. No assessment 





made by the corporation in excess of his liability 
would have been binding upon him. This is a pro. 
ceeding against the stockholder as an adversary party, 
He has the same right to insist that the class of debts 
for which he has been assessed are not such as he 
contracted to pay as astockhol@er would have, under 
our own statute, in respect to labor claims, if sued 
upon a judgment against the corporation. 

In view of the conclusion reached, it is unneces- 
sary to discuss the question as to whether the finding 
of facts supports plaintiff’s contention that the note 
in question is an Illinois contract. No attempt was 
made to show that the charter and by-laws of the 
plaintiff corporation enlarged the defendant’s liabil- 
ity. The adjudication which, it is insisted, is binding 
upon Us, Was not one involving the validity of a con- 
tract, or the validity or construction of a local charter 
statute, or constitution; nor was it a question of con- 
struction, dependent upon the intent of the parties, as 
affected, at the inception of the contract, by any fixed 
local rules of law; nor did it involve a rule of prop- 
erty. The federal judiciary act provides that the 
laws of the several States, except in given cases, shall 
be regarded as rules of decision in trials at common 
law in the courts of the United States; yet, at an 
early day, the Supreme Court of the United States 
held that this provision did not apply to the decisions 
of the State courts in the construction of ordinary 
contracts on questions of general commercial law. 
Swift v. Tyson, 16 Pet.1. Andit has been held that 
the federal courts were not bound by decisions of the 
State courts construing and determining the legal 
effect of insurance contracts (Carpenter vy. Insurance 
Co., 16 Pet. 95); nor by decisions of State courts as to 
rights of the parties to negotiable paper, such rights 
depending on the law of negotiable paper (Oates vy. 
Bank, 100 U. S. 289; Railroad Co. v. National Bank, 
102 U. S. 14); nor by a decision on the construction of 
a contract of carriage (Myrick v. Railroad Co., 107 U. 
S. 102, 1 Sup. Ct. Rep. 425); nor by a decision con- 
struing a deed by the rules of the common law. Fox- 
croft v. Mallett, 4 How. 353. See also, as to the ap- 
plication of this doctrine, cases cited in 23 Am. & Eng. 
Enc. Law, 40, 41. The question here presented is 
whether the determination of the Illinois court, made 
after the insolvency of the corporation, as to the legal 
effect of defendant’s promise, is conclusive upon the 
defendant, and binding upon us. I think not. There 
was no law of place that attached to and formeda 
part of the contract at its inception.” 








CORRESPONDENCE. 
CONSTITUTIONAL POWER OF STATES. 
To the Editor of the Central Law Journal: 

The article by Mr. Perey Edwards on ‘Judicial 
Discretion in Divorce,” in your 21st number (May 224), 
near the commencement, has a heretical statement to 
which attention should be drawn, as it may give 
young readers a false notion on an important point. 
I refer to the statement that “the power of each State 
is derived from the federal constitution, which con- 
cedes to the separate States power to regulate the 
domestic relations of their subjects.”? This inverts 
the source of power. The States derive none of their 
sovereignty from the federal constitution. Their 
people conferred on the United States, by the federal 
constitution, all the limited soveregnity the United 
States possess, and retained to themselves all not 80 
granted. The failure to make this explicit, was one 
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of the objections urged against the adoption of the 
federal constitution; and the principle being generally 
recognized as true, it was inserted as the tenth 
amendment, which reads: ‘“‘The powers not dele- 
gated to the United States by the constitution, nor 
prohibited by it to the States, are reserved to the 
States respectively, or to the people.” This was 
adopted by the first congress which met 4th March, 
1779, and was promply ratified by the State legisla- 
tures. R. G. H. K. 
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sor of Law in the College of Philadelphia. Being 
his Public Discourses upon Jurisprudence and 
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& Company. 1896. 





WHKEKLY DIGEST 
Or ALL tuo current Opinions of ALuw the State 
and Territorial Courts of Last Resort ,and of the 
Supreme, Circuit and District Courts of the 
Uniteii States, except those that are Published 
in Fail or Commented upen in our Notes of 
Recent Decisions. 















RIND cnc ove ceveveresessevssesesesoectesosssenes 
SOE OOT 0c0cc cvcscecsenens 000000000s0esosese seus 200-96 
0 gonbrdectsaemeresethepebeeateobenenl 
TEAINOIS ..c0ce scccves 16, 19, 31, 41, 44, 45, 71, 79, 92, 94, 95, 100 
See eee SS eS 
Iowa, 25, 39, 48, 57, 58, 61, 67, 68, 69, 77, 80, 86, 108, 112, 119, 
121, 125 
AMBASD .cccce cccccssscece eeccevvees 6, 15, 29, 70, 81, 90, 101, 107 
PPSEAWA occoccccesc cscs TTT Tepe eS 
PN ia050 000b00e cbbaee <angdosetebigesetoebaed Shae 66, 113 
MARYLAND........0. «+223, 43, 46, 65 
MASSACHUSKTTS.... -+ee1l1, 28, 102 
MICHIGAN oes esedeule 
NT ns ccmpenseacdigheyes S607 dbelesbpescume 7, 51, 53 
IN: cosocivendessqnsdentesasdthiiemniabeian --18, 20, 60 


NEBRASKA 18, 75, 76, 83, 91, 98, 103, 105, 109, 114 






RHODE ISLAND........- ,eeeee Ce sesces socccsccescosos ooo ld 
EM DAMOTA. ccc coccccccccvcces 12, 17, 21, 23, 24, 26, 50, 85 
MEETED STATES SG. C..... .cccve soccer coccce 1, 34, 35, 54, 78, 110 
VERMONT bcd oseewevseeeesonsoetes 32, 40, 39, 127 


WASHINGTON... .esceee Sseneseccences 22, 37, 42, 84, 87, 97, 111 

1. AcTIONS—Cutting Timber from Public Lands.—An 
action against a railroad company to recover damages 
for the destruction of cord wood, piled near the road, 
by fire originating from locomotives, is not an action 
of trespass de bonus asportatis, but rather an action of 
trespass on the case.—NORTHERN Pac. R. Co. v. 
Lewis, U. S. 8S. O., 168. C. Rep. 831. 

2. ADMINISTRATION — Collateral.—While the creditor 
of a decedent holds collateral security for his claim he 
Inay collect dividends on his entire claim, even to the 
extent of payment in full, and the security inures to 
the benefit of the unsecured creditors.—ERLE v. LANE, 
Colo., 44 Pac. Rep. 591. 











3. ADMINISTRATION — Executors — Sale of Land.—Ex- 
ecutors empowered by testator’s willto sell his real 
estate, and directed to hold part of the proceeds as a 
trust fund and to distribute the residue, may appeal 
from an order refusing to confirm a safe, and directing 
a resale.—WAREHIME V. GRAF, Md., 34 Atl. Rep. 364. 


4. ADMINISTRATORS — Failure to Distribute Assets.— 
Under Code Civ. Proc. § 1697, an administrator is not 
entitled to his final discharge until after payment and 
delivery of all the property of the estate to those en- 
titled, andin the meantime the probate court has 
jurisdiction to compel him te comply with the order 
of distribution.—CLaRy’s ESTATE, Cal., 44 Pac. Rep. 
569. 

5. ADMINISTRATION — Sale of Homestead.—The su- 
perior court having been given jurisdiction over the 
homestead of a deceased husband or wife for some 
purposes, by Code Civ. Proc. § 1475, a sale of the home- 
stead of a deceased wife as a part of her estate, by or- 
der of the court, on application of the husband as ad- 
ministrator, and where the record did not disclose the 
homestead character of the property, though er- 
roneous, is not void, and cannot be collaterally at- 
tacked by the husband or his subsequent grantee,— 
Ions V. HARBISON, Cal., 44 Pac. Rep. 572. 

6. ANIMALS—Construction of Statute — Diseased Cat- 
tle—Unlawful Introduction.—The act of congress of 
May 29, 1884, entitled “An act for the establishment of 
a bureau of animal industry to prevent the exporta- 
tion of diseased cattle, and to provide means for the 
suppression and extirpation of pleuropneumonia and 
other contagious diseases among domestic animals,” 
does not in any manner repeal or nullify the various 
acts of the legislature of this State designed to protect 
domestic cattle against the introduction and com- 
munication of Texas, splenic, or Spanish fever.—MIs- 
sour!, K.& T. Ry. CO. v. HABER, Kan., 44 Pac. Rep. 
632. 

7. APPEAL.—A bill proceeded on the grounds (1) that 
a certain sale for taxes was void, and (2) that, if valid, 
complainant had redeemed. Two of several grounds 
contained in a demurrer were to the paragraphs of the 
bill which related alone to redemption, and the other 
grounds were all to the whole bill, on the ground that 
the tax sale was valid. The court sustained the de- 
murrer on such two grounds, and overruled it on all 
others: Held, that the legal effect of the ruling was to 
overrule the whole demurrer, and complainant could 
not appeal.—SOUTHERN PINE CO. V. MITCHELL, Miss., 
19 South. Rep. 583. 

8. ARBITRATION AND AWARD — Conclusiveness.— 
Where the parties, by agreement in writing, submit 
their ‘‘differences” to arbitrators mutually chosen, 
whose award shall be “final and conclusive,” the 
courts, in the absence of fraud or misbehavior on part 
of the arbitrators, will not inquire whether the award 
was warranted by the evidence submitted.—HUCKE- 
STEIN V. KAUFMAN, Penn., 33 Atl. Rep. 1028. 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—A transfer by an insolvent of all his property 
to one of several of his creditors, to be applied tothe 
payment of a bona fide debt, is valid, not being a gen- 
eral assignment for the benefit of creditors, within the 
meaning of Laws 1887, ch. 503, providing that,in all 
general assignments of the estates of debtors for the 
benefit of creditors, no preference shall be valid, ex- 
cept to the amount of one-third of the value of the as- 
signed estate.—-fOMPKINS V. HUNTER, N.Y., 48 N. EB. 
Rep. 582. 

10. ASSIGNMENTS—Validity — Extraterritorial Force. 
—The voluntary assignment laws of Oklahoma have 
no extraterritorial force or operation, and must be so 
construed asto embrace and operate upon deeds of 
assignment executed in Oklahoma, and not elsewhere. 
—WILLIAMS V. KEMPER, HUNDLEY & MCDONALD DRY 
Goons Co., Okla., 43 Pac. Rep. 1148. 

11. ATTACHMENT—Of Mortgaged Chattels—Damages. 
—Under Pub. St. ch. 161, § 74, authorizing personal 
property of a debtor subject to mortgage to be at 
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tached if the attaching creditor pays to the mortgagee 
the amount for which it is liable within 10 days after it 
is demanded, and section 75, providing that, if it is not 
so paid to the mortgagee, the attachment shall be dis- 
solved, and the property restored to him, and the at- 
taching creditor be liable to him for any damages he 
has sustained by the attachment, the mortgagee’s 
measure of damages, where payment is not made to 
him, though demanded, andthe property is not re- 
stored to him, is the full value of the goods, though it 
exceeds the amount of the debt secured.—HANLEY V. 
DAvIs, Mass., 43 N. E. Rep. 522. 

12. ATTACHMENT — Recitals in Affidavit.—Where an 
officer justifies the seizure of goods under a writ of at- 
tachment valid on its face, the recitals of indebtedness 
in the affidavit, or in the complaint annexed and made 
a part thereof, are prima facie evidence of such indebt- 
edness.—HOWARD V. DWIGHT, S. Dak.,66 N. W. Rep. 
935. 

13. BUILDING AND LOAN ASSOCIATION — Pleading.—In 
an action against a building and loan association by a 
withdrawing member to recover the amount paid 
upon his shares, under Comp. St. div. 5, ch. 33, § 648, 
authorizing such a recovery against associations 
formed under that chapter, a complaint failing to al- 
lege that the association was formed under such chap- 
ter, so as to subject it to such provision, is demurrable. 
—WHITEFOOT V. NATIONAL FRATERNITY BUILDING & 
Loan Ass’N, Mont., 44 Pac. Rep. 514. 

14. BUILDING ASSOCIATIONS—Mortgages.—A bond and 
mortgage executed to a building association by one of 
its members, to secure an anticipated loan, cannot, if 
the loan is not made, be retained as security for items 
owing by the mortgagor, which were to be deducted 
from the gross amount of the loan when made, where 
they were neither given nor received as security for 
such items.—FUREY V. KNIGHTS OF PYTHIAS BUILDING 
& LOAN ASs8’N, N. J., 34 Atl. Rep. 380. 

15. CARRIERS—OCollision with Train of Another Road. 
—A railroad company running atrainin charge of its 
own servants on the track of another company by its 
permission, under an arrangement that the train dis- 
patcher and operators employed by such other com- 
pany may stop thetrain at pleasure at any telegraph 
station, is nevertheless liable in damages for injuries 
resulting in the death ofa passenger on the train of 
such other company by reason of the negligence of the 
engineer in running his engine into it, although the 
negligence of such train dispatcher and operators and 
of the crew ofthe train of such othercompany may 
have been greater than that of such engineer.—CHI- 
caGo, R. I. & P. Ry. Co. v. GROVES, Kan., 44 Pac. Rep. 
628. 

16. CARRIERS OF GoopDs—Restrictions on Liability— 
Stipulations in Bill of Lading.—Where a carrier, re- 
ceiving goods for transportation beyond the terminus 
of its line, relies on a stipulation in the bill of lading 
restricting its liability for safe carriage beyond its 
terminus, the burden is on the carrierto show that 
such stipulation was assented to by the shipper. Ac- 
ceptance by the shipper of a bill of lading containing 
such stipulation, without notice of the restriction, is 
not an assent thereto.—CHICAGO & N. W. Ry. Co. v. 
SIMON, I11., 48 N. E. Rep. 596. 

17. CBHATTEL MORTGAGE — Description.—A chattel 
mortgage, duly filed, which described a colt correctly, 
except in calling ita yearling when in reality it was 
but about six months old, but which further stated 
that it was the only colt owned by the mortgagors, 
was sufficient to charge a subsequent purchaser with 
notice, it being shown that the mortgagors owned no 
other colt duringthe year.—FIRST NaT. BANK OF RED- 
FIELD V. KOECHEL, 8. Dak., 66 N. W. Rep. 933. 

18. COMPROMISE — What Constitutes.—-The rule that, 
when acertain sumis due from oneto another, the 
payment of a lesser sum is no discharge as tothe re- 
mainder, notwithstanding an agreement to that effect, 
is founded upon the fact that the later agreement is 
without consideration. Such rule dees not apply 





——e 
where the amount due is disputed or unliquidated. ~ 


TREAT V. PRICE, Neb.,66 N. W. Rep. 834. 


19. CONSTITUTIONAL LAW—Mining Regulations.—The_ 1 
act in force July 1, 1887, as amended by the act  — 
force July 1, 1891, requiring owners of coal mings © 


* 


Fi: 
“_ 
2 
ry 


paying their employees by weight, to weigh all cog] © 


mined, for the purpose of fixing the wages of the em. 
ployees, is unconstitutional, as violating the rights of 
the employees to contract as to the manner in whieh 
their wages shall be fixed.—HARDING Vv. PEOPLE, Ill,, 
43. N. E. Rep. 624. 

20. CONSTITUTIONAL LAwW—Statute Imposing Tax on 
Laundrymen.—By Const. art. 12,§1, which, after au. 
thorizing the legislative assembly to provide revenne 
for the support of the State by the levy of taxes, pro. 
vides that such assembly ‘‘may also impose a license 
tax both upon persons and upon corporations doing 
business in the State,” the imposing of such license 
tax is not restricted to the single purpose of raising 
revenue for State purposes.—ST,TE V. CAMP SING, Mont., 
44 Pac. Rep. 516. 

21. CONTEMPT.—One who, knowing of an order of 
court and its contents, intentionally does an act 
which constitutes a violation of the order, is guilty of 
contempt.—FREEMAN V. CITY OF HuRON,S. Dak., 66N, 
W. Rep. 928. 

22. CONTRACT — Construction—S8ale.—A contract re. 
citing that plaintiff *“‘agrees and hereby sells” to de. 
fendapts a certain amount of sacked wheat, and ‘'28.. 
009 bu. wheat bulk’ in its warehouse at F, at a specified 
price per bushel,*f. 0. b. cars at F, all of which isto 
be delivered and paid for inthirty days from date of 
sale, and in case such delivery is not made,” defend- 
ants agree to pay 15 cents per ton per month ‘‘on such 
amounts as remained undelivered, the above wheat to 
be merchantable”—does not constitute a present sale, 
but is an executory contract of sale.—PACIFIC COAST 
ELEVATOR CO. V. BRAVINDER, Wash., 44 Pac. Rep. 
545. 

23. CONTRACT—Parol Evidence.—Ordinarily, a clear 
and explicit written instrument supersedes all con- 
temporaneous oral negotiations concerning the sub- 
ject to which the same relates, and parol evidence is 
inadmissible to show that the parties intended that 
time should be of the essence of the contract.—STRUNE 
Vv. SMITH, S. Dak.,66N. W. Rep. 926. 

24. CONTRACTS—Tillage of Farm on Shares.—Where 
plaintiff contracted to farm defendaut’s land, and sow 
certain crops thereon supply all seeds, labor, machin- 
ery, etc., and deliver one-fourth of the crop toa cer- 
tain elevator, title to the crops to remain in defendant 
who, on his part, agreed, onjthe faithful performance 
of his part of the contract, to deliver to plaintiff three- 
fourths of the crops so produced, such contract is not 
one of hire, but in the nature of an adventure.—Bow- 
ERS V. GRAVES & VINTON CO.,S. Dak., 66 N. W. Rep. 
931. e 

25. CORPORATIONS — Transfer of Stock — Notice of 
Transfer.—In an action by a corporation to enforce a 
lien on shares of its capital stock under a by-law pro- 
viding that no transfer of stock should be made when 
the registered holder is indebted to the company, de 
fendant testified that he told officers of the plaintiff 
company that he was about to make a loan on certain 
stock, and asked information as to its value, and that 
no claim of lien was then made. Plaintiff’s officers 
testified that they had no recollection of any such dis- 
closure. The holder of the stock testified that he told 
an officer of plaintiff that he was about to pledge the 
stock, and that no lien was asserted at that time. The 
stock so transferred was presented to plaintiff a8 00 
tice of the transfer, and an indorsement made on the 
stubs in the stock book stating that the stock was held 
by defendant as collateral: Held, that plaintiff was es 
topped from now claiming any lien under the by-law. 
—DESs MOINES LOAN & TRUST Co. Vv. DES MOINES NAT. 
BANK, lowa, 66 N. W. Rep. 914. 

26. COUNTERCLAIM—Same Transaction-—In an action 
to foreclose a mortgage on land given to secure a note, 
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acounterclaim alleged that, at the time the note was 
given, defendant executed to plaintiff a chattel mort- 
gage as security forthe note; that thereafter, before 
filing it, plaintiff materially altered it, without the 
consent of defendant, that thereafter plaintiff pretend- 
ing to foreclose the altered mortgage, unlawfully took 
the chattels and converted them, defendant knowing 
nothing of the alteration till plaintiff had disposed of 
the chattels: Held, that the cause of action set out in 
the counterclaim arose out of the transaction set out 
in the complaint, or was connected with the subject of 
the action.—MCHarpD v. WILLIAMS, S. Dak., 66 N. W. 
Rep. 930. 


27, COUNTIES—Limit of Indebtedness — Contracts.— 
Where a county contracts for the erection of a build- 
ing, the payment to be made in installments each year 
as the Work progressed, the debt or liability created 
isnot the aggregate amount of such installments, but 
only that which arises from year to year on the sepa- 
rate installments; and, if the installment is within the 
income each year it is not illegal, under the provisions 
of county government act of 1891 (sections 5, 36,) for- 
bidding counties to incur an indebtedness or liability 
exceeding in any year the income and revenue pro- 
vided for that year.—SMILIE V. FRESNO County, Cal., 
4 Pac. Rep. 556. 


28. CRIMINAL Law.—A prosecution for the common- 
law offense of keeping a disorderly house may be sus- 
tained by proof that such house was resorted to by 
immoral persons for the purpose of prostitution, with- 
out evidence that it was otherwise disorderly.—CoM- 
MONWEALTH V. GOODALL, Mass., 43 N. E. Rep. 520. 


29. CRIMINAL Law—Burglary—Recent Possession.— 
Under certain circumstances, when burglary and lar- 
ceny are charged, the possession of stolen property 
recently after the theft may be some evidence of burg- 
lary against the possessor; but generally an instruc- 
tion as to the prima facie evidence of guilt arising from 
such possession should be limited to the larceny.— 
STATE V. CONWAY, Kan., 44 Pac. Rep. 627. 


30. CRIMINAL Law — Homicide—Train Wrecking.— 
Where the defendants do an unlawful act, such as the 
wrecking of atrain, with felonious; intent, and death 
ensues, in order to convict the defendant of murder it 
is not required that they should be primarily convicted 
of train wrecking. It is competent to prove the 
wrecking of the train by the defendants, not only as 
the means which occasioned the death, but to establish 
the degree of defendants’ guilt.—STATE V. THIBODEAUX, 
La., 19 South. Rep. 680. 


31. CRIMINAL Law —Immoral Publications—Indict- 
ment.—An indictment under Act June 3, 1889, forbid- 
ding the exhibition or distribution to minors of publi- 
cations “devoted to the publication, or principally 
made up of criminal news, police reports,” etc., need 
not set out the prohibited matter in hec verba, but is 
sufficient if it describes the publication in the language 
of the statute.—STROHM V. PEOPLHE, IIl., 48 N. E. Rep. 
622. 


32. CRIMINAL Law — Larceny — Former Jeopardy.— 
Where, on the same expedition, there are several dis- 
tinct larcenies, as taking the goods of one person at 
one place and of another person at another place, each 
taking is a separate crime, a prosecution for one of 
which does not bar a prosecution for another.—STATE 
Vv. EMERY,.Vt., 34 Atl. Rep. 482. 

83. CRIMINAL Law—Misconduct of Jury.—During the 
trial of defendant for murder, the jury were taken to 
View the premises where the murder was committed, 
neither defendant nor his attorney being with them. 
One of the witnesses of the State was in possession of 
the premises, conversed with the jury, gave them 
cigars, and gave them information regarding disputed 
questions in the testimony, and it also appeared that 
during the view the jury were separated: Held, this 
was misconduct of thejury affecting substantial rights 
of the defendant.—PEOPLE V. GALLO, N. Y.,43N. E. 
Rep. 529. 





34. CRIMINAL Law — Murder and Manslaughter.—If 
there is any evidence which tends to show such a state 
of facts as may bring the crime within the grade of 
manslaughter, it is then a proper question for the jury 
whetber this evidence is true, and whether it showed 
that the crime was manslaughter instead of murder; 
and it is then error to refuse an instruction upon that 
subject.—STEVENSON V. UNITED STaTES, U.S. 8. C., 16 
8. C. Rep. 839. 

35. CRIMINAL LAW—Murder and Manslaugter—Self- 
defense.—Where a difficulty is intentionally brought 
on for the purpose of killing deceased, the fact of im- 
minent danger to the accused constitutes no defense. 
But where the accused embarks in a quarrel with no 
felonious intent or malice, or premeditated purpose of 
doing bodily harm or killing, and under reasonable be- 
lief of imminent danger, inflicts a futal wound, it is 
not murder.—WALLACE V. UNITED STATES, U.8.S.C., 
168. C, Rep. 859. 


36. CRIMINAL Law—Trial without Counsel for Defend- 
ant.—Where, in a criminal prosecution, defendant an- 
nounces, in open court, that he is ready for trial, and 
makes no mention to the court of the fact that his 
counsel is absent, or that he has engaged counsel, or 
that he desires counsel, and the trial proceeds without 
counsel for defendant, there is no violation of Rev. St. 
§ 992, which declares that “every person shall be al- 
lowed to make his full defense by counsel,” and that, 
*‘immediately upon his request,” the court shall as- 
sign defendant such counsel as he shall desire.—STaTE 
Vv. PERRY, La., 19 South. Rep. 685. 


37. CRIMINAL PRACTICE — Rape—Indictment.—An in- 
dictment for carnally abusing a female child, whose 
surname is shown by the indictment to be the same as 
that of defendant, need not negative the ideu that the 
child is the wife of defendant.—STATE Vv. HALBERT, 
Wash., 44 Pac. Rep. 588. 


38. DESCENT—Construction of Statute.—Under Rev. 
St. 1881, § 2473 (Rev. St. 1894, § 2628), providing that an 
estate which shall have come to an intestate by gift or 
conveyance in consideration of love and affection 
shall, if the intestate die without children, revert to 
the ‘‘donor,” subject to the rights of the husband or 
wife of the donee, a person in possession of land un- 
der a contract of sale, having paid the price, and made 
valuable improvements thereon, who procures the 
land to be conveyed directly by his grantor to his mar- 
ried daughter, takes a two-thirds interest in the prop- 
erty on the death of his daughter intestate and without 
children, as heir of the daughter,and not as reversioner 
or remainder-men.—DOLIN Vv. LEONARD, Ind., 43 N. E. 
Rep. 568. 


39. DOoWER—Alienation by Husband Alone.—Where a 
husband conveyed land in 1857 without joining his 
wife, the latter’s dower right being then, as at com- 
mon law, a life interest in one-third the husband’s real 
estate, the fact that Code 1873, § 2440, in force at the 
time the husband died, provided that ‘‘estates of 
dower and curtesy are hereby abolished,” did not pre- 
vent the widow from recovering her interest in the 
land conveyed by the husband, as fixed by the statute 
in force when the same was alienated.—PURCELL V. 
LANG, Iowa, 66 N. W. Rep. 887. 


40. EASEMENT—Way of Necessity.—Where the orig- 
inal owner of adjoining tracts of land conveyed one of 
the tracts to plaintiff’s grantors, retainingthe other, 
to which there was no access save over the lands so 
conveyed, no right of way being expressly reserved in 
the deed, such reservation will be implied from the 
necessities of the case.—WILLEY V. THWING, Vt., 34 
Atl. Rep. 428. P 

41. EMINENT DOMAIN—Public Use.—In an action by a 
railroad company to condemn defendant’s property 
for a side track, where defendant objected to the pro- 
ceeding on the ground that the land was to be taken 
for private use for the benefit of acertain mill, and 
officers of the company testified as to the intended use 
of the track for storing cars, and for allowing cars to 
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stand to be loaded and unloaded, as a convenience for 
merchants and the public, testimony on the part of 
defendant that the strip which the company proposed 
to take was not wide enough to accommodate a side 
track and a wagon track was not sufficient to show 
that it was not intended for public use.—HODGERSON 
v. St. Louis, C. & St. P. R. Co., Ill., 48 N. E. Rep. 614. 


42, Equity—Final Judgment — Appeal.—After an ap- 
peal from a final judgment in an equity cause, and a 
determination thereof, successive appeals cannot be 
prosecuted from that same judgment by other parties. 
—HILL Vv. SAWYER, Wash., 44 Pac. Rep. 537. 


43. Equity—Jurisdiction.—Where purchasers of ma- 
chinery rely on expert agents to determine its quality 
and sufliciency for the purposes for which it is wanted, 
and such agents are corrupted by the sellers, so that 
the purchasers are led by themto purchase machinery 
not suitable, and which fails to fulfill the seller’s war- 
ranty,acourt of equity has jurisdiction of an action 
by such purchasers brought on discovery of such 
fraud, after the principal part of the purchase money 
has been paid, to annul the contract of purchase, and 
to enjoin a suit at law by the sellers for the balance of 
the price, onthe ground of fraud practiced upon the 
purchasers by their agents and such sellers.—BALTI- 
MORE SUGAR-REFINING CO. V. CAMPBELL ZELL CoO., Md., 
34 Atl. Rep. 369. 


44. Equity—Jurisdiction in General.—Where plaint- 
iff sought to compel the conveyance of certain prop- 
erty to which defendant held the title, but as trustee 
only for plaintiff, and it was shown that defendant, at 
the special request of plaintiff, had expended a large 
amount of money and labor in making repairs on the 
premises, but that his claim therefor was barred by the 
statute of limitations, a court of equity will make the 
payment of defendant’s claim acondition precedent 
to a conveyance by him to plaintiff, such claim being 
an equitable right growing out of the subject-matter 
ofthe action.—DE WALSH V. BRAMAN, IIll., 43 N. E. 
Rep. 597. 

45. EQuity—Mistake of Law.—The fact that a person 
subscribed for stock in a proposed company in the be- 
lief that it was an organized and existing corporation, 
through ignorance of the laws of the State where it 
was located, does not constitute grounds for equitable 
relief.—WILLIAMS V. THWING ELECTRIC Co.,Ill., 43 N. 
E. Rep. 595. 

46. EQuity—Pleading — Encroachments upon High- 
ways.—A bill, by a property owner abutting on a turn- 
pike, to enjoin the turnpike company from tearing up 
the sidewalks in front of the owner’s property, alleg- 
ing that the company has not acquired title to the por- 
tion of the land bounding on plaintiff’s property, 
either by condemnation, purchase, agreement, or 
otherwise, unless the same was acquired by certain 
condemnation proceedings, does not, when attacked 
by demurrer, sufficiently plead want of title onthe 
part of the company to the road bounding on plaint- 
iff’s property.—ULMAN V. CHARLES ST. AVE. Co., Md., 
34 Atl. Rep. 366. 

47. Equiry — Reformation of Contract.—A bill in 
equity for the reformation of the description of prem- 
ises in a lease will not lie where it appears that the 
effect of the reformation prayed for would be to show 
an eviction from a portion of the premises, and work 
a forfeiture of the rent due on the entire leased prem- 
ises.—MORRIS V. KETTLE, N. J., 34 Atl. Rep. 376. 

48. EQuity —Setting Aside Conveyances.—The pur- 
chase of land by an uncle from his niece, living in his 
family, who had barely attained her majority, and 
whose guardian he had been, for an inadequate price, 
will be set aside as fraudulent, although the uncle ad- 
vised his niece against selling, the relations between 
the parties being such as to require him, if he pur- 
chased, to pay the fair value of the land.—EARHART V. 
HOLMES, Iowa, 66N. W. Rep. 898. 

49. EVIDENCE—Declaration of Testator.—In the con- 
test of a will, on the ground of undue influence, decla- 
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by whom itis alleged that she was induced to make 
the will are inadmissible to prove such statements or 
acts.—CALKINS’ ESTATE V. CALKINS, Cal., 44 Pac, Rep. 
577. 

50. EVIDENCE — Documentary Evidence.—Plaintiff 
shipped certain wheat to P, to be sold, and the pro- 
ceeds placed to his account. The proceeds were after. 
wards attached as the property of athird party: Held 
that, on evidence of such shipment, entries in the 
books of P in relation to the transaction, made in the 
ordinary course of business, and in the handwriting of 
a book-keeper since deceased, were admissible as part 
of the res geste.—SMITH V. HAWLEY, S. Dak., 66N. W, 
Rep. 942. 

51. EVIDENCE—Exhibits to Depositions—Receipt and 
Book Accounts.—Copies of accuunt books of original 
entry and of a receipt attached to depositions, are not 
objectionable on the ground that the originals, in. 
stead of copies, should be attached, where the orig. 
inals arethe private property of the witnesses, and 
they have no interest inthe litigation, and they are 
produced before the commissioner taking the deposi- 
tions.—HAUENSTEIN V. GILLESPIE, Miss., 19 South. Rep, 
673. 

52. EVIDENCE — Parol Evidence.—Plaintiffs took the 
note of acorporation forthe amount of their claims, 
giving defendant areceipt in full settlement: Held, 
that parol evidence was admissibleto show that it 
was taken with the understanding that the original 
holders should pay the same.—TRYMBY V. ALEXANDER, 
Penn., 34 Atl. Rep. 347. 

53. EVIDENCE—Parol Evidence to Vary Written Con- 
tract.—Parol evidence cannot be received to show 
that, at the time a written contract of sale was 
made, the parties verbally agreed that title to the 
goods should remain in the vendor till the notes ex- 
ecuted for the price were fully paid.—MILLBURN GIN& 
MACHINE Co. V. RINGOLD, Miss., 19 South. Rep. 675. 


54. FEDERAL CourRTS—Jurisdiction of Supreme Court. 
—A decision of the highest court of a State that, when 
an Indian tribe avails itself of the privilege given bya 
State statute to maintain suitsin the State courtsin 
the tribal name, such tribe is bound by a limitation in 
the statute asto thetime in which the suit must be 
brought, involves no federal question, and is notre 
viewable in the Supreme Court of the United States.— 
SENECA NATION OF INDIANS V. CHRISTY, U.S. 8. C., 168. 
C. Rep. 828. 

55. FRAUDS, STATUTE OF — Sale of Goods.—Where 
plaintiff orally contracted to buy a car load of wheat 
from defendant, and agreed, as payment, to credit an 
account due from defendant, and to send him goods to 
make up the balance, the agreement as to credit to be 
allowed on defendant’s account was not such a partial 
payment as would take the transaction out of the stat- 
ute of frauds, there being no receipt or actual credit 
given at the time.—GALBRAITH V. HOLMES, Ind., 43N. 
E. Rep. 575. 

56. FRAUDULENT CONVEYANCES.—A voluntary con- 
veyance toa wife, with intent to defraud creditors, 
may be avoided by a subsequent or antecedent cred- 
itor, though she did not participate in the fraud, and 
the grantor has sufficient other property to satisfy the 
debt.—WILSON V. SPEAR, Vt., 34 Atl. Rep. 429. 


57. FRAUDULENT CONVEYANCE — Tort — Right of Ac 
tion.—In an action to set aside a conveyance as in 
fraud of creditors, it appeared that the tort which was 
the basis of plaintiff's recovery was committed, at 
least in part, prior to the time the conveyance in ques 
tion was made: Held, that plaintiff's cause of action 
accrued prior to the execution of the deed.—CARBIENEB 
Vv. MONTGOMERY, Iowa, 66 N. W. Rep. 900. 

58. FRAUDULENT CONVEYANCE — What Constitutes.— 
In an action by a judgment creditor to set aside a con- 
veyance as fraudulent as made to hinder and delay 
creditors, where it appears that the land conveyed by 
the debtor was his homestead, and that a portion of 
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the purchase money received was devoted to the pay- 
ment of debts, there was nothing indicating fraud, 
and, plaintiff’s judgment not being a lien on the land, 
he has no ground for complaint.—WHEELER & WILSON 
MANUF’G Co. V. BJELLAND, Iowa, 66 N. W. Rep. 885. 

69. GARNISHMENT.—Subscribers advanced money to 
aland company to purchase and improve land, under 
an agreement that the company should pay the pro- 
ceeds of the land, when resold, to a trustee to repay 
the subscribers: Held, that a creditor of the land 
company could not, as against the subscribers, reach 
money by garnishment, paid to the trustee by the land 
company for the subscribers.—BALTIMORE & O. R. Co. 
vy. KENSINGTON LAND Co., Penn., 34 Atl. Rep. 345. 

60. GUARDIANS—Action on Bond—Limitations. — Un- 
der Prob. Prac. Act, § 404, declaring that action against 
the sureties on a guardian’s bond must be commenced 
within three years from the “discharge or removal” of 
the guardian, the statute commences to run from the 
death of the ward, not from the accounting by the 
guardian.—BERKIN V. MARSH, Mont., 44 Pac. Rep. 528. 

61. HOMESTEAD—Possession under Contract of Pur- 
chase.—The right of homestead may attach to land in 
possession of a vendee, though the vendor retains the 
legal titie till full payment of the purchase price.— 
LESSELL V. GOODMAN, Iowa, 66 N. W. Rep. 917. 

62. HUSBAND AND WIFE—Community—Administrator 
of Deceased Member.—The administrator of the suc- 
cession of a deceased wife is without right or authority 
to take possession or assume control of property held 
in community between the deceased and the surviving 
husband and usufructuary, or to sell the same for the 
purpose of paying debts of the community, notwith- 
standing they are debts which the community owes to 
the separate paraphernal estate of the wife.—VERRIER 
v. Lorio, La., 19 South. Rep. 677. 

63. HUSBAND AND WIFE — Community — Rights of 
Widow. — The widow who takes possession of mov- 
ables of the community exercises her legal usufruct, 
and such property being consumable by use, and actu- 
ally used by her, her liability to heirs of the husband 
is for one-half the value of the property, subject to the 
reduction of the community debts. —SUCCESSION OF 
BLANCAND, La., 19 South. Rep. 683. 

64. INJUNCTION — Erection of Building — Nuisance.— 
The erection of a building not in itself a nuisance will 
not be enjoined on the ground that certain uses to 
which it is alleged that it isto be devoted will consti- 
tute it a nuisance, where it is neither alleged nor 
proved that the building could not be devoted to other 
uses which would not constitute it a nuisance.—DAL- 
TON V. CLEVELAND, C., C. & St. L. Ry. Co., Ind., 43 N. 
E. Rep. 130. 

65. INSURANCE—Brokers. —A broker through whom 
insurance is procured, though at his solicitation, isthe 
agent of the insured, and his acts will not bind the in- 
surer.—AMERICAN FIRE INS. CO. V. BROOKS, Md., 34 
Atl. Rep. 373. 

66. INSURANCE—Misrepresentations—Fraud.— A pol. 
icy of insurance contained a clause that the policy 


should be void if the insured has concealed or misrep- 


resented any material fact or circumstance concerning 
the insurance, or in case of any fraud or false swear- 
ing touching any matter relating to the Insurance, or 
the subject thereof. In such case false swearing con- 
sists in knowingly und intentionally stating upon oath 
what is not true.—LINSCOTT V. ORIENT INS. CO., Me., 
34 Atl. Rep. 405. 

67. INSURANCE — Ownership of Property — Misstate- 
ment in Policy.—Where, on the expiration of a policy 
of insurance on a homestead, payable to the husband, 
anew policy in renewal was written by the agent of 
the company, on the oral application of the wife, in 
which the ownership of the property was stated to be 
in the husband, as in the former policy, when in fact it 
was then in the wife, the fact that the wife stated, 
when making the application, that the property had 
been conveyed to her, may be shown,to charge the 
Company with notice of the fact; and, having issued 














the policy with such knowledge, the husband may 
maintain an action to recover thereon, he having an 
insurable interest in the property.—CAREY v. HOME 
Ins. CO. OF NEW YORK, Iowa, 66 N. W. Rep. 920. 

68. INSURANCE—Verbal Contract.—In an action at law 
on a verbal contract of insurance the issue whether 
the contract was in fact made is to be determined by a 
preponderance of the evidence.—FARMERS’ CO-OPERA- 
TIVE SOC. OF GENEVA V. GERMAN Ins. Co., lowa, 66 N. 
W. Rep. 878. 

69. INTOXICATING LIQUOR —Lien for License Tax.— 
Under the ‘‘Mulct Law” (Acts 25th Gen, Assem. ch. 62, 
§ 1), providing that the “tax” for the privilege of sell- 
ing liquors shall be a lien upon all property, both real 
and personal used in carrying on the liquor business, 
such lien is not superior to a mortgage existing at the 
time the lien attaches.—SMITH V. SKOW, Iowa, 66 N. 
W. Rep. 893. 

70. JUDGMENT AGAINST EXECUTRIX. — A judgment 
against an executrix in her representative capacity 
only does not bind her personal estate,and an order 
reviving such judgment against her personal represent- 
ative, made after her death, is unauthorized.—MEN- 
DENHALL V. ROBINSON, Kan., 44 Pac. Rep. 610. 


71. JUDGMENT—Insane Person.—Though a judgment 
confessed by an insane person may, at the suit of his 
personal representative, be set aside, the rights of a 
third person buying at execution sale thereunder, 
without notice, before proceedings to set it aside, can- 
not be disturbed.—CRAWFORD V. THOMSON, IIl., 43 N. 
E. Rep. 617. 

72. LANDLORD AND TENANT—Lien on Crops for Rent. 
—Under an oral contract for lease of a farm at an an- 
nual cash rental, with the agreement that title to crops 
raised thereon should be in the landlord, that the 
crops should be stored in his name, and sold by him, 
and the proceeds applied first to pay the rent reserved, 
the surplus being paid over to the lessee, the landlord 
acquired merely a lien on the crops for the rent, and 
not title thereto as against creditors of the lessee.— 
STOCKTON SAVINGS & LOAN SOC. V. PURVIS, Cal., 44 Pac. 
Rep. 561. 

73. LIFE INSURANCE—Assignment of Policy.—Where a 
beneficiary of a life policy assigned it to defendant with 
acondition that, at maturity, $1,500 of the proceeds 
should be paid to the assignor, and the assignee paid 
assessmerts amounting to $2,800, and the total sum due 
on the policies was $2,774,the assignee was only en- 
titled to the $1,500.—LIGHT V. LAUSER, Penn., 34 Atl. 
Rep. 350. 

74. LIFE INSURANCE—Statements of Insured.—In an 
action on a life insurance policy, by the beneficiary, 
statements of insured, prior to his application for the 
insurance, in regard to his age, made in applications 
for membership to societies—such statements being 
immaterial to the applications in which they were 
contained—are inadmissible against the beneficiary, to 
prove the falsity of insured’s representations as to his 
age.—SUPREME LODGE OF KNIGHTS OF HONOR V. WOLL- 
SCHLAGER, Colo., 44 Pac. Rep. 598. 

75. MALICIOUS PROSECUTION—Burden of Proof.—To 
render a prosecuting witness liable in an action for 
malicious prosecution, it must be alleged and proved 
that his conduct in the premises was inspired by mali- 
cious motives, and was without probable cause. — 
RIDER V. MURPHY, Neb., 66 N. W. Rep. 837. 

16. MALICIOUS PROSECUTION—Probable Cause.—In an 
action for malicious prosecution, a presumption of 
the existence of probable cause is established by proof 
that the plaintiff was convicted in a criminal action. 
But this presumption may be rebutted.— NEHER V. 
DOBBS, Neb., 66 N. W. Rep. 864. 

77. MALPRACTICE—Evidence.—A physician is required 
to exercise only the average degree of skill possessed 
by physicians practicing in his locality.—WHITESELL 
v. HILL, Iowa, 66 N. W. Rep. 894. 

78. MASTER AND SERVANT—Fellow-servants.—The em- 
ployees of an extra freight train ure the fellow-serv- 
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ants of section hands going to their work upon a hand 
car, so that the negligence of the former in failing to 
give proper signals, whereby a collision results, does 
not render the company liable for injuries to one of 

, the section men.—NORTHERN Pac. R. R. Co. V. CHAR- 
LEss, U.S. S.C., 168. C. Rep. 848. 


79. MASTER AND SERVANT—Injury to Employee—Neg- 
ligence.—The evidence in an action against a master 
for injury to an employee, showing that the cause of 
plaintiff's injury was his attempt to get on an elevator 
while it was in motion, without his duty demanding 
it, and there being an entire want of evidence of neg- 
ligence on the part of the person in charge thereof, 
verdict was properly directed for defendant.—BLOCK 
‘VV. Swirt & Co., Ill., 43 N. E. Rep. 591. 

80. MECHANIC’s LIEN—Architect.—An architect who 
prepared plans and specifications for improvements 
on a building, which are made in accordance with 
such plans, is entitled to a mechanic’s lien on the 
property.—PARSONS V. BROWN, Iowa, 66 N. W. Rep. 880. 

81. MEC&A4NIC’S LIEN—Owner.—A party in possession 
of real estate under a bond for a deed will be deemed 
“the owner” thereof for the purpose of creating a me- 
chanic’s lien thereon, as against a subsequent mort- 
gagee of the same party.—MULVANE V. CHICAGO LUM- 
BER Co., Kan., 44 Pac. Rep. 6138. 


82. MECHANIC’s LIENS—Who are Contractors.— The 
seller, in a contract whereby he agrees to furnish the 
‘“‘purchaser” the electrical machinery for an electric 
power house under construction by the purchaser, 
who was to furnish the motive power and connections 
necessary to connect the electrical machinery with the 
motive power, title to the electrical machinery to re- 
main in the seller until paid for, is not an ‘‘original 
contractor.” but is merely a material-man, though he 
is required to place the machinery in position, such 
work requiriag the constructions of foundations for 
the dynamos and other technical work necessary to 
the proper installation of the machinery; and one 
furnishing the seller with material is entitled to no 
lien.— JOHN A. ROEBLING’S SONS CO. Vv. HUMBOLDT 
ELECTRIC LIGHT & POWER CO., Cal., 44 Pac. Rep. 568. 


83. MORTGAGE—Foreclosure—Receiver. — Although § 
55, ch. 73, Comp. St., provides that, ‘in the absence of 
stipulations to the coutrary, the mortgagor of real 
estate retains the legal title and right of possession 
thereof,” yet it does not abrogate the power of the 
court to appoint a receiver, in a proper case, to collect 
the rents and profits from mortgaged premises, not- 
withstanding the mortgage contains no stipulation as 
to the right of possession.—PHILADELPHIA MORTGAGE 
& TRUST CO. V. GOOs, Neb., 66 N, W. Rep. 843. 


84. MORTGAGES—Foreclosure.—Where a creditor ac- 
cepts a deed from adebtor in full payment of itsclaim, 
but elects to treat the conveyance as a mortgage, con- 
ditioned onthe payment of certain notes thereafter 
made by the debtor, and on default forecloses and 
takes a decree of foreclosure merely, and surrenders 
the notes to the clerk of the court for cancellation, 
without having sought or obtained any personal judg- 
ment, his remedy against the debtor is exhausted.— 
BANK OF CALIFORNIA V. DYER, Wash., 44 Pac. Rep. 
534. 

85. MORTGAGES—Foreclosure.—Under Comp. Laws, § 
4932, subd. 1, authorizing the joinder of causes of action 
arising out of ‘‘the same transaction, or transactions 
connected with the same subject of action,” the holder 
of a note secured by a trust deed may in one action 
seek to foreclose the trust deed, to set aside a prior 
foreclosure made by the trustee without plaintiff’s 
knowledge or consent, to enjoin the county treasurer 
from issuing to the trustee a tax deed for the mort- 
gaged premises, and to adjust the equities of the va- 
rious parties.—BUSH V. FROELICK, 8. Dak.,66N. W. 
Rep. 939. 

86. MORTGAGES—Merger.—Where the holder of both 
a first and second mortgage on land forecloses the 
second mortgage and buys in the land, the senior 











mortgage is merged inthe fee, and the debt secureq 
thereby is extinguished.—MCDONALD V. MAGIRL, Iowa, 
66 N. W. Rep. 904. 

87. MUNICIPAL CORPORATIONS—Assessments for Pub. 
lic Improvements.—Under the charter of the city of 
Spokane, giving the city power to improve streets and 
defray the expenses thereof by special tax assessed 
against the property benefited thereby,the general fund 
of the city is not liable forthe payment of warrants 
drawn against the special fund created by the assess. 
ment, unless it appears that the city has failed to take 
steps to provide such special fund, or has been so neg- 
ligent in its attempts to create the fund that the right 
thereto has been lost.—STEPHENS V. CITY OF SPOKANE, 
Wasb., 44 Pac. Rep. 541. 

88. MUNICIPAL CORPORATIONS—Changing Course of 
Natural Stream.—A city is liable for damages to prop- 
erty caused by its changing the course of a natural 
stream flowing within its limits so as to make it flow 
along a public street on which the property abuts, in 
such a manner as to prevent free access to it.—GEUR- 
KINK V. CITY OF PETALUMA, Cal., 44 Pac. Rep. 570. 


89. MUNICIPAL CORPORATIONS — Control of Parks.— 
Under Laws N. Y. 1882, ch. 410, § 688, giving the depart- 
ment of public parks power to control surface con- 
structions on any street within 350 feet of a public 
park, it is within the power of the department to per- 
mit the erection of a residence on such a street with 
bay windows extending beyond the building line, but 
within the stoop line of said street.—WORMSER V. 
Brown, N. Y., 43 N. E. Rep. 524. 

90, MUNICIPAL CORPORATIONS — Grading Streets.— 
Before the mayor and council of acity of the first 
class can grade a street at the cost of the owners of 
the lots abutting thereon, they must be specially au- 
thorized so to do by a petition signed by a majority of 
the resident owners of a majority of the front feet of 
the street to be graded. The presentation of such pe- 
tition is jurisdictional, without which the proceedings 
are void.—STEINMULLER V. CITY OF KANSAS CITY, Kan., 
44 Pac. Rep. 600. 

91. MUNICIPAL CORPORATIONS — Negligence in Con- 
structing Sidewalks.—The law of this State devolves 
upon the various municipal corporations thereof the 
duty of at all times keeping their streets and sidewalks 
in a reasonably safe condition for travel by the public; 
and no municipal corporation, by any act of its own, 
can devolve this duty on another, so as to relieve it- 
self from a liability resulting from its failure to per- 
form such duty.—DAVIS V. CITY OF OMAHA, Neb., 66 N. 
W. Rep. 859. 


92. MUNICIPAL CORPORATIONS—Special Assessment. 
—While it is essential to the validity of special assess- 
ment proceedings that notices to the property owners 
should have been mailed 10 days before the hearing, 
the judgment of confirmation, reciting proper notice, 
cannot be attacked in a collateral proceeding, and the 
presumption in its favor will not be overcome by the 
fact that the affidavit of the mailing of the notices was 
made less than 10 days before the hearing.— DICKEY V. 
PEOPLE, II]., 483 N. E. Rep. 606. 

93. MUNICIPAL IMPROVEMENTS — Land Taken for 
Streets.—_In determining the damages sustained by @ 
lot owner by the taking of a portion of his property 
for street purposes, and opening the street at a grade 
which leaves the rest of the property in a depression, 
evidence of the amount of the cost of filling to make 
the lot conform to, and be available for use at, the 
new grade, is competent as the element to be consid- 
ered by the jury, in connection with the other circum- 
stances, in determining the value of the lot before and 
after the street was opened.—PATTON V. CITY OF PHIL- 
ADELPHIA, Penn., 34 Atl. Rep. 344. 

94. MUNICIPAL IMPROVEMENTS — Ordinances. — The 
clause, attached to and filed with plans and specifica- 
tions for improvement of a street, that the contractor 
shall furnish a bond as a guaranty that he will faith- 
fully perform the work, and will, without further com- 
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pensation, keep in good repair, for five years, the 
pavement laid under the contract, forms no part of the 
plans and specifications adopted by and made part of 
the ordinance.—COLE V. PEOPLE, Ill., 48 N. E. Rep. 
607. 

9%. MUNICIPAL IMPROVEMENTS—Petition for Assess- 
ment—Ordinance.—Though the statute requires a pe- 
tition for an assessment to recite the ordinance for the 
proposed improvement, it is not necessary that the 
ordinance be certified.—ADCOCK V. CITY OF CHICAGO, 
Ill., 48 N. E. Rep. 589. 

96. MUTUAL BENEFIT INSURANCE—Forfeiture of Pol- 
icy.—Where a mutual benefit certificate, and the ap- 
plication for it, provide that if the monthly dues, as- 
sessments, etc., required to be paid, are not paid to 
the company on the day due, the certificate shall be 
yoid, the payment of such dues and assessments is a 
condition precedent to any subsequent liability of the 
company; and it need not take any action declaring a 
forfeiture in order to relieve it of liability.—PiTTs v. 
HARTFORD LIFE & ANNUITY INS. CO., Conn., 34 Atl. 
Rep. 95. 

97. NEGLIGENCE — Contributory Negligence—Plead- 
ing.—In an action for negligence defendant has the 
right to deny the matters upon which the claim of neg- 
ligence is based, and also plead further, in case the 
contrary should be established, that the person injured 
was chargeable with contributory negligence.—PUGH 
v. OREGON Imp. Co., Wash., 44 Pac. Rep. 547. 


98. NEGLIGENCE—Dangerous Building.—The owner 
of real property, in exercising his own tastes and in- 
clinations as to the character of a building he will 
erect thereon, has no right to build and maintaina 
structure which, by reason of defects or inherent 
weakness either in material or construction, is liable to 
fall and do injury to an adjoining owner or the public. 
—KITCHEN V. CARTER, Neb., 66 N. W. Rep. 855. 


99. NEGOTIABLE INSTRUMENTS—Bona Fide Holder— 
Pledge.—Where a person, a few days after the execu- 
tion of a note payable on demand to the maker’s order, 
and indorsed by him in blank, has had the same trans- 
ferred to him in good faith, for a valuable considera- 
tion, in due course of trade, and without notice, as 
collateral security for a note due to him by athird 
person, to whom the maker had delivered it, the 
equities existing between the original holder and the 
maker are cut off so far as they affect the second 
holder, and they are not thrown open because, ata 
later date, the party holding the note as collateral ac- 
cepts it in absolute ownership, and credits its amount 
upon the main or principal note. — MCPHERSON Vv. 
BOUDREAU, La., 19 South. Rep. 550. 

100. NEGOTIABLE INSTRUMENTS—Maturity.—A prom- 
issory note payable ‘‘after my death date” is not void 
for uncertainty of maturity, but becomes due at once 
after the death of the maker.—SHAW V. CAMP, IIl., 43 
N. E. Rep. 608. 

101. NEGOTIABLE INSTRUMENT—Note—Negotiability. 
—A promissory note for $2,246.50, otherwise negotiable, 
is not rendered non-negotiable by the addition of stip- 
ulations forthe payment of interest on interest after 
maturity, and reasonable costs of collection, includ- 
ing attorney’s fees, and that judgment may be entered 
thereon by any justice of the peace; nor, by reason of 
aseparate written agreement of the maker, of which 
the indorsee has no knowledge, to apply the proceeds 
of certain sales toward the payment of the note.— 
GILMORE V. Hirst, Kan., 44 Pac. Rep. 603. 


102. NEGOTIABLE INSTRUMENT—Notes—Notice of Non- 
payment—Evidence.—Under Pub. St. ch. 77, § 22, pxo- 
viding that the protest of a note, duly certified by a 
notary public, shall be prima facie evidence of the no- 
tice given to the indorser, such protest is prima facie 
evidence of the notice of non-paymentito a person be- 
coming a party by signature on the back of the note, 
in blank, before delivery, who is, under Pub. St. ch. 
77,§ 15, entitled to notice of non-payment, as an in- 
dorser.—LEGG v. VINAL, Mass., 43 N. E. Rep. 518. 











103. PARTNERSHIP—Firm and Private Creditors.—The 
assets of an insolvent partnership will, in equity, be 
treated as a trust fund for the payment of the firm 
creditors, and cannot be applied in satisfaction of the 
personal obligations of the individual partners, to the 
prejudice of those to whom it equitably belongs.— 
STEELE V. KEARNEY NAT. BANK, Neb., 66N. W. Rep. 
841. 


104. PARTNERSHIP—W hat Constitutes.—An agreement 
by several persons to unite in procuring a sale of prop- 
erty, each one to receive a specified part of the com- 
mission earned does not constitute a partnership.— 
MASON V. SIEGLITZ, Colo., 44 Pac. Rep. 588. 


105. PRINCIPAL AND SURETY—Contractor’s Bond.—P 
and 8 entered into a contract with the State to erect 
for ita building at a stipulated sum. The contract re- 
quired, inter alia, that the contractor should pay for 
all labor performed or materials furnished, and a bond 
for the faithful performance of the contract was given: 
Held, that the sureties on such bond are liable toa 
subcontractor ‘for materials furnished by him and 
used in the construction of the building.—FITZGERALD 
v. McCiay, Neb., 66 N. W. Rep. 828. 


106. RAILROAD COMPANIES—Accident at Crossing.—In 
an action by one injured at a crossing by a train of 
defendant, where it appears that all the trains at the 
crossing in question were operated by the defendant, 
and that it was just as responsible for one as the other, 
the fact that atrain other than the one described in 
the complaint committed the wrongful act is immate- 
rial, if defendant permitted it to be done at all, and 
the consequences ensued which are charged in the 
complaint. — INDIANAPOLIS UNION Ry. CoO. V. NEU- 
BACHER, Ind., 43 N. E. Rep. 576. 


107. RAILROAD COMPANIES—Crossing Accident.—It is 
the duty of a railway company to give reasonable and 
proper warnings for the protection of travelers on the 
highway when its train approaches a crossing. The 
number and kind of signals required depend upon the 
character of the crossing, the speed of the train, and 
the surroundihg circumstances.—MISSOURI Pac. Ry. 
Co. Vv. MOFFATT, Kan., 44 Pac. Rep. 607. 


108. RAILROAD COMPANIES—Crossings — Contributory 
Negligence.—It appeared that plaintiff, while crossing 
defendant’s tracks near a station, had been struck by 
the north-bound train; that the south-bound train was 
then standing on the track, waiting for the other to 
pass; that plaintiff saw the south-bound train, and 
knew that the other train was due; that, before reach- 
ing the tracks, plaintiff had looked, but had seen no 
train coming because of obstructions; that, afttr 
reaching the tracks, there was a clear view in the di- 
rection of the approaching train, but plaintiff did not 
again look: Held, that plaintiff was guilty of contrib- 
utory negligence precluding recovery. — HINKEN V. 
Iowa CENT. Ry. Co., Iowa, 66 N. W. Rep. 882. 


109. RaILROADS— Easement in Crossing. — An ordi- 
nance authorizing the crossing of the streets of a city 
by the tracks of a railroad company confers upon the 
corporation therein named no exclusive use of such 
crossing, but a use to be enjoyed in common with the 
general public.—CaicaGo, B. & Q. R. Co. Vv. BEATRICE 
RaPIp TRANSIT & POWER CO., Neb., 66 N. W. Rep. 830. 


110. REMOVAL OF CausEsS—Federal Question.—Under 
the judiciary acts of March 3, 1887, and August 13, 1888, 
a case cannot be removed, as one arising under the 
constitution, laws or treaties of the United States, un- 
less the fact that it so arises appears by the plaintiff's 
statement of hisclaim. Ifit does not so appear, the 
want cannot be supplied by any statement in the peti- 
tion for removal, or inthe subsequent proceedings.— 
OREGON SHORT LINE & U.N. Ry. Co. v. SKOTTOWE, U. 
8.8. 0C., 168. C. Rep. 869. 


111. REPLEVIN BonD—Action—Liability of Sheriff — 
Measure of Damages.—Where it is shown in an action 
on a redelivery bond in replevin that one of the per- 
sons appearing thereon as surety did not in fact exe- 
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cute the same, plaintiffs are not precluded from main- 
taining an action against the sheriff and his sureties 
for taking said bond.—MaGNus Vv. WOOLERY, Wash., 
44 Pac. Rep. 130. 

112. SaLE—Guaranty — Parol Evidence. — Parol evi- 
dence is admissible to show that a guaranty in a con- 
tract for sale of goods, reciting: “Prices guarantied 
against market price to date of shipment,” meant ac- 
cording to business custom and usage, that the pur- 
chaser should have the benfit of any decline in prices. 
—COULTER MANUF’G Co. Vv. FT. DODGE GROCERY Co., 
Iowa, 66 N. W. Rep. 875. 

113. SALE — Warranty — Rescission.—The defendant 
purchased of the plaintiffs two road machines, in Bos. 
ton, with special warranty as to quality and effective- 
ness in operation. The sale was absolute, and the 
title passed to the vendee upon their delivery to the 
carrier in Boston: Held, that if the defendant would 
rescind the sale for breach of warranty, it must return 
the machines to the vendors in Boston. This it did 
not do, nor offer to do.—TYLER V. CITY OF AUGUSTA, 
Me., 34 Atl. Rep. 406. 


114. SCHOOL DISTRICTS — Right to License Fees. — 
Moneys arising from a license granted by a village for 
the sale of intoxicating liquors belong to the school 
district in which such village is located, and must be 
applied to the support of the common schools in said 
district.—_GUTHRIE V. HESTER, Neb., 66N. W. Rep. 853. 


115. SPECIFIC PERFORMANCE.—Where the person, to 
whom acity has granted the exclusive franchise to 
mainta'n waterworks in the city, with option on the 
part of the city of purchasing the same at a reasona- 
ble price, to be fixed by the parties, or, on disagree- 
ment, by arbitrators appointed by them, refuses to 
sell, orto appoint an arbitrator to fix the price, the 
court has the power to provide for fixing such price, 
in order to compel conveyance of the works to the 
city.—TowN OF BRISTOL Vv. BRISTOL & WARREN WATER- 
WORKS, R. I., 34 Atl. Rep. 359. 


116. SPECIFIC PERFORMANCE—Marketable Title.—It is 
not error to refuse, at the instance of the vendor, 
specific performance of a contract to purchase land, 
where it appears that the building upon the premises 
encroached upon adjoining lands, the title of the ven- 
dor to which rested in parol, being by adverse posses- 
sion, the evidence to support which was conflicting, 
and also that a portion of the land to be conveyed had 
been used by the vendor in common with others as an 
alley way for 20 years.—MCPHERTON V. SCHADE, N. Y., 
43 N. E. Rep. 527. 

dl7. TAXATION—Exemption. — Gas wells, pipe lines, 
pumping stations and machinery owned by a munici- 
pal corporation, and used by it for the conveyance of 
gas to be consumed by it and by its citizens generally, 
are used exclusively for a public purpose, and are ex- 
empt from taxation.—CITY OF TOLEDO Vv. HOSLER, 
Ohio, 43 N. E. Rep. 583. ° 

118. TRIAL—Challenge to Jurors.—In the impaneling 
of a trial jury in a criminal case, where the defendant 
has double the number of peremptory challenges given 
the State, the State making the first challenge, the de- 
fense is required to make two before the State is again 
called upon to exercise its next peremptory challenge. 
—STATE V. BROWNE, Idaho, 44 Pac. Rep. 552. 

119. TRIAL—Motion to Direct Verdict.—A motion to 
direct a verdict should be sustained when, considering 
all of the evidence, it clearly appears to the trial judge 
that it would be his duty to set aside a verdict if found 
in favor of the party on whom the burden of proof 
rests.—BARNHART V. CHICAGO, M. & ST. P. Ry. Co., 
Iowa, 66 N. W. Rep. 902. 

120. TRUST AND TRUSTEE—Estoppel.—A bank presi- 
dent, trustee of property, to prefer claims of -his own 
bank and a note due another bank on which he was 
liable as indorser, on maturity of the note notified 
said other bank to send it through the clearing house, 
and that his own bank would pay it. The note was so 
sent and paid, and the trustee subsequently paid his 





own bank the amount thereof out of the trust funds; 
Held that, the trust funds proving insufficient to pay 
the preferred claims in full, the trustee’s own bank 
was estopped from claiming that its co-claimant had 
received more than its share of the fund.—FIFTH Nat, 
BANK V. DUNHAM, Mich., 66 N. W. Rep. 870. 

121. TRusT— Express Trust in Land — Creation by 
Parol.—Evidence of a verbal agreement by an admin. 
istrator to buy at execution sale, on a judgment 
against his decedent, for the benefit of the heirs, and 
to convey to them when the rents equaled the price 
paid at the sale, is inadmissible to establish an express 
trust, since Code, § 1934, provides that trusts in realty, 
other than resulting trusts, must be executed in the 
same manner as deeds.—MARONEY v. MARONEY, Iowa, 
66 N. W. Rep. 911. 

122. TRust—Voluntary Trusts—Judgment. — On dis. 
tribution of intestate’s estate, defendant was declared 
the,distributee, as grantee of her mother, who was de- 
clared sole heir. Afterwards, in a letter written to an 
aunt, she stated that, “some time after intestate’s 
property was deeded to me,I heard that P (another 
heir), was still living; andI resolved that he should 
have half the estate, though the law does not compel 
the division. Still, I feel that, in justice, it belongs to 
both:” Held, that under Civ. Code, § 2221, the letter 
created a voluntary trust in favor of P and his heirs, 
as to an undivided share in intestate’s property. — 
LYNCH v. ROONEY, Cal., 44 Pac. Rep. 565. 

123. VENDOR AND PURCHASER—Vendor’s Lien.— The 
holder of a contract for the purchase of realty, who 
has it conveyed directly to another, to whom he has 
sold, is entitled to a vendor’s lien for unpaid purchase 
money due him from the grantee, and such lien is not 
affected by the fact that, at the time of the conveyance, 
he had not paid the consideration to his vendor.— 
SMITH V. MILLS, Ind., 43 N. E. Rep. 564. 

124. WATERS—Irrigation—Water Rights.—In an ac- 
tion against a ditch company, where the issue was the 
right of the defendant to take water from a river, the 
findings and judgment of the court must determine 
the quantity of water allowed to the party whose claim 
is paramount; and a finding that defendant is entitled 
to take water to the full capacity of its ditch, and, 
during the irrigating season, to the extent of all the 
water in the river, when only 1,000 inches is claimed in 
the pleadings, is erroneous.—RIVERSIDE WATER Co. V, 
SARGENT, Cal., 44 Pac. Rep. 560. 

125. WILL—Widow.—Where a widow received from 
the executor of the will of her deceased husband all 
the personal property and money remaining after set- 
tlement of the estate, in accordance with the terms of 
the will, she will be held to have consented to take 
under the will, and in the absence of proof it will be 
presumed that such consent was properly entered on 
the records of the court, as provided by Code, § 2452.— 
IN RE FRANKE’S ESTATE, Iowa, 66 N. W. Rep. 918. 

126. WILLS—Execution — Attestation. — That one of 
the witnesses to a will went to tastatrix’s bedside with 
the other witness,the scrivener of the will, for the 
purpose of witnessing the will; that testatrix in their 
presence acknowledged the will; and that the wit- 
nesses signed their names to the usual attestation 
clause, at the time, upon a dresser which was only dis- 
tant about four feet from the bed on which testatrix 
lay, without proof that testatrix actually saw the wit- 
nesses sign—is sufficient to prove attestation by the 
witnesses in the “presence of testatrix.””—CAMPBELL V. 
MCGUIGGAN, N. J., 34 Atl. Rep. 383. 

127. WILLS—Witness—Competency.— St. 1894, § 2349, 
requires that a will shall be “attested and subscribed 
by three or more credible witnesses,” and section 2352 
provides that, “if the witnesses attesting the execution 
of a will are competent at the time of attesting, their 
becoming subsequently incompetent shall not prevent 
the probate and allowance of the will:” Held, that 


witnesses attesting the execution of 9 will must be 
both credible and competent at the time of the execu- 
tion,—SMITH V. JONES, Vt., 34 Atl. Rep. 424. 
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